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Appeals from the Unired States District Court for the Eastern District of Louisiana.

Before CLARK, Chief Judge, GEE, RUBIN, GARZA, REAVLEY, POLITZ, RANDALL, JOHNSON,
WILLIAMS, GARWOOD, JOLLY, HIGGINBOTHAM, DAVIS, HILL, and JONTS, Circuit Judges.

ROBERT MADDEN HILL, Circuit Judge:

Thesc consolidated cases arise from the crash shordy after takeoff of Pan American World Airways Flight 759
near New Orleans, Louisiana. The plaint{fs are foreign citizens who sought recompense for their injuries in a
Louisiana federal court. Pan American World Airways, Inc. (Pan American) invoked the doctrine of forum non
conveniens, insisting that the plintiffs’ bome country of Uruguay is the proper forum for the resolution of
plaintiffs’ claims, We took these cases en banc to decide whether the district court properly applied the doctrine of
forum non conveniens. For the reasons stared below, we hold the plaintiffs' causes of action were properly tried in

a Louisiana federal court.

L.
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On July 9, 1982, Pan American Flight 759 crashed in Kenner, Louisiana, shortly after takeotf from Moisant
laternational Airport. All 154 persons aboard the plane petished. Eyewitness accounts established that seconds
after takeoff Flight 759 suddenly descended and pitched to one side. The plane's wing struck a tree causing the
wings to swing perpendicular to the ground. Within seconds the plane crashed exploding on impact. A later crash

investigation concluded that a microburst wind
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shear was 4 contributing cause to the accident.

Within weeks of this tragic accident, personal representatives of many of the deceased passengers filed

wrongful death suits and survival actions in various United States district courts. | On August 12, 1982, planttfs

filed their suits in the United States District Court for the Eastern District of Louisiana against Pan American, the

Bocing Company (manufacturcr of the airplane), and the New Orleans Aviation Board (operator of Moisant

Internadonal Airport). Plaindffs in these consolidated cases are citizens and residents of Uruguay, and are heirs of

passengers killed in the crash of Flight 759. Luis Alberto and Susanna Electra Trivelloni-Lorenzi (Trivelloni
children) brought suit for the wrongful death and as survivors of their parenes Luis Alberto and Electra Iris
Trivelloni who perished in the crash. Eraesto Serio Pampin Lopez (Pampin) brought suit for the wrongful death
and as survivor of his mother Sara Lopez de Pampin, his sister Amparo Pampin Lopez, and his aunt Irma Lopez
de Alvarez who perished in the crash. All of the decedents were citizens and residents of Uruguay who were on
vacation in the United States.

Plaintiffs also intended 1o join the United States as a defendant, but they had to exhaust their administrative
remedics under the Federal Tores Claims Acts (FTCA), 28 US.C. See. 2671 ¢t soy., before doing sa. On April 29,
1983, plaintiffs commenced their adminisirative claims against the United States. At the time plaintiffs initiated their
administrative claims against the United States, they were not aware that on January 26, 1983, Pan Ametican had
indicated to the district court that Pan American and the United States were prepared to stipulate to lability.
Phaintiffs Jid not have access to the information because it had been placed in a sealed minute entry. The

information was not disclosed to phlaintdffs untl mid-summer of 1983, over one year after the crash.

At a pretrial hearing on July 29, 1983, Pan American advised the district court and plaintiffs that iv intended to
move to dismiss plaintiffs’ cases on the ground of forum non conveniens. Pan Amcerican's counsel stated that
"we're going to rake the position that if liability is not an issue ... that the damage issues in the foreign [plaintiffs’]
cases beleng in the countries from which they came...." The district court instructed Pan American o file its motion
to dismiss for forum non conveniens, but in an effort to expedite matters, the courr informed Pan American that its
motion would be denied. Recognizing that all the parties knew the United States was to be joined as a defendant

after the administrative process was completed and anticipating such joinder, the district court stated:

The government is a defendant; the governmient is going to remain a defendant. I can tell you how 1'm going ro
rule on the motion, so we can go on to the next issue. Really, I'm going to rule thar you have no right to that
transfer, and I'm going to rule that that issue hanging there is not going o stop me from ruling on it, that 'm not
going to do it, and you can sign the stipulations. We're going to go 1o trial here on damages, with the government as

a defendant and with the crash happening here ... The crash was here, and the United States is a party.
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On Auvgust 22, 1983, Pan American did file its motion to dismiss plaintiffs' cases on the ground of forum non
conveniens, * In connection with the motion, Pan American stated that it would: (1) submit to jurisdiction of the
courts of Uraguay, (2) concede lability, (3) waive any statute of limitations defense, {(4) waive the Warsaw
Convention's limitation of damages provision, and (5} guarantee sadsfaction of any judgment entered against it in
Uruguay. In its motion Pan American argued that the United Srates was an unnecessary party sinee Pan American
had guaranteed payment of any judgment rendered against Pan American in Uruguay. The motion went on to
contend that dismissal on the basis of forum non conveniens was proper because only the damages issue remained
and that this issue could best be lidgated in Uruguay. In a minure entry docketed Seprember 6, 1983, the district
court denied the motion. Pan American moved for reconsideration ot alternatively for certification of the ruling for

ots. Pan American

intetlocutory appeal pursuant o 28 U.S.C. Sec. 1292(b). The district court denied hoth reques

petiioned this court for a supervisory writ of mandamus, but on January 18, 1984, we refused to issuc the writ. *
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On December 16, 1983, while Pan American was attempting ro gain interlocutory review of the district court's
denial of its motion to dismiss for forum non conveniens, plaintiffs, Pan American, and the United States entered
into a stipulation as to liabiliry, damages, defenses, and payment under any subsequent judgment. ¥ As anticipared by
the parties, plaintiffs’ administrative claims under the FTCA were unsuccesstul, ® and on February 17, 1984,
plamti{fs amended their complaints to make the United States a party defendant. 7 The final procedural posturing
of these cases occurted when defendants Boeing Company and New Otleans Aviation Board were dismissed with

prejudice pursuant to the December 16 stipulation.

With the pardes to these actions finally aligned, the district court made several pre-trial decisions on the law
which would apply. The court held that Pan American had failed to show any significant difference between the law
of Liruguay and Louisiana; therefore, the law of Louistana would appiy. ‘1he court, however, later granted Pampin's
motion requesting that Uruguayan law apply insofar as it recognized a nephew's elaim for the wrongful death of an

aung; Louisiana law recognized no such claim. The court also struck Pan American's defense that sought to invoke

w Convention and the Montreal Agrecment * because the notices of liability

the damages limitations of the Wa

limitation on the plaintiffs’ ickets were not furnished in the required ten-point type size.

Both the Trivelloni and Pampin cases went to trial on the same day. The trials were physically consolidated

while the juries heard from two witnesses to the crash
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and from an anthropological expert who testified as to South American mores and familial relationships. The trials
were then separated for presenration of evidence particular to each family. The Trivelloni jury awarded $25,000
cach for the pre-impact pain and suffering of Tans and Flecrra Trivelloni, $75,000 to each Trivelling child for the
death of their parents, and $3,530 for loss of their parents’ personal effects, for a total of $203,530. The Pampin
jury awarded $25,000 for the pre-impact pain and suffering of each of Hrnesto Pampin's deceased relatives, $12,000
tor the post-impact pain and soffering of Pampin's aunt Irma Lopez de Alvarez, $250,000 for the death of his
mother, $150,000 for the death of his sister, $13,000 for the death of his aunt, and $16,353.89 for loss of his
relatves’ personal effects, for a total of §516,833.89. The district court entered judgment in each case against Pan

Amcrican and the United States consistent with the verdicts and denied all post-trdal motions,

On appeal a panel of this court affirmed the district court's denial of Pan American's motion to dismiss for
forum non conveniens, affirmed the district court’s decision to apply Louisiana law to the damages issues with the
exception thar Uruguayan law would apply to permit Pampin recovery for the death of his aunt, and affirmed the

district court’s refusal to apply the Warsaw Convention/Montreal Agreement damage limiration. * In re Air Crash

Disaster Near New Orleans, Louisiana on July 9 1982, 789 24 1092 (5th Cie.1986). As to the damages awarded,
the panel affirmed the award of pre-impact pain and saffering for each family victim but based upon the evidence
ordered a remittitur to §7.500 for cach decedent or alternatively a new tial Id. at 1099, The award of post-impact
damages to Parapin for the pain suffered by his aunt was affirmed as was the award 10 Pampin for the joss of his
mother. " Id. at 1100. The pancl affirmed the damage award given to Pampin for the loss of his sister but ordered a
remurtirar to $30,000 or, alternatively, a new trial. Td. at 1100, Finally, the panel affrmed the disesier court's award of
prejudgment interest against Pan Ametican but reversed the prejudgment interest award against the United States

because such award was prohibited by federal statute. 1d. at 1101 (citing 28 US.C. Sec. 2674).

Neither party was particularly pleased with the outcome of the panel decision. Plaintiffs applied for panel
rehearing on the issue of the remittiturs of the awards for pre-impact damages. Pan Ametican applied for en banc
rehearing on the forum non conveniens issue pursuant to Fed R App.P. 35 and Loc.R. 35. We granted reheating co
banc to consider particularly the forum non conveniens issue. In e Air Crash Near New Otleans, Louisiana on July

9 1982, 795 B2d 381 5th Cin 19865

Several issucs relating o the doctrine of forum non conveniens are raised in this appeal. We will address the
following questions: (1) In applying forum non conveniens in a diversity action, does a federal court apply the
forum non conveniens law of the state in which it sits or federal forum non conveniens faw; (2} Can a federal
districr court apply the doctrine of forum non conveniens in a case governed by the Warsaw Convention; (3) If
tederal law applics, what ate the requirements of the doctrine of forum non conveniens; (4) How should the
doctrine be applied by 2 district court; (5) What is our standard of review; and, finally (6) Was the docttine applied

properly in these cases. We now turn to a discussion of cach issue,
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1.

The doctrine of forum non conveniens rests upon a court's inherent power
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to control the pardes and cases before it and to prevent its process from becoming an instrument of abuse or
injustice. Through this power a federal trial court may decline to exercise its jurisdiction, even though the court has
jurisdicdon and venue, where it appears that the convenience of the parties and the court and the interests of
235, 250, 142
S0 828, 835,

justice indicate that the action should be tried in another forum, Piper Adraraft Co. v Reyno, 454 L

70 L EA2d 419 £1981); Koster v, Lumbermens Muoual Casualty Co, 330 TS, 318 530, 67

G ddbul 1067 (194

) ,gl__‘!;rp. v Gilborn, 330 108, 501, 307, 67.5.C 839, 842, 21 1LEJ 10585 (10475 The

docrrine arose in the arcas of admiralty and equiry, but it is now applicd in a wide spectrum of cases in both federal
dvAmerienn ngurance Co, 796 F24 871, 825
769 12d 454, 359-

and state courts. ' Compare Syndicate 420 AgLlovud's London v B

{5th Cir.19%0) {maritimc insurance contracts casc) } with Watson v Merrell Derer Pharmacceuticals
60 (6th Cir.1983) (strict liability pharmaceurical case). See generally Note, The Convenient Forum Abroad Revisited:
A Decade of Development of the Doctrine of Forum Non Conveniens in International Litigation in the Pederal
Courts, 17 VaLInt'] L. 755 (1977). Before we exarnine the forum non conveniens analysis that is to be applied in

these cases, we must address two preliminary matters.
."K. o

First, since these cases are based upon diversity jurisdiction, we are faced with the question of whether we are

bound by Louisiana forum non conveniens law or federal forum non convenicns law under the teachings of Erie

i 1188 {1938). Several courts, including the Supreme Court,

RE. Co v Tomphing, 304 L

have declined ro decide whether, under Erie, state or federal law of forum non conveniens applies in diversity cases.
See Piper Aireraft Coov Reyeo, 454 US. ar 248 0. 13, 102 805, 20 202 o, 13: Gulf Ol Corp.y. Gilbert, 330 LS. at
509, 67 5.Cr at 843 Do Melo v Lederle Laboragories, 801 E2d 1058, 1061 n. 2 (8th Cir.1986). On each of these

occasions the courts reasoned that the issue need not be decided because the state and federal forum non

a0 24% . 13,

2 8.Cs a0 262 n. 13

conveniens law were virtually identical. Piper Aivevafe Co. v, Reyne, :15:401
Gulf O Corp, 330 U8 ac 309, 67 S.Ce a0 843; De Melo, 801 Fad at 1
P24 1156, 1162 n, 13 {2d Cir. 1978}

the same). Tn chis case, however, Louisiana forum non convenience law is substandally different than federal forum

061 n. 2. See also Schertenlell v Traum, 589

d because federal and New York law

{("intriguing question” need not be addre

non copveniens law. '* We must therefore decide whether the district conrt in this case was obliged to apply either

the federal or Louisiana law of forum non conveniens.

A Touisiana court has recently discussed the state's forum non conveniens law. In Kassapas v Arken Shippiog

{La.Ce.App. 5th Cir), writ denied, 458 S0.2d 263 (La), cert. denied, -~ LS, -, 107

cacy, Ine, 485 80.2d 565

422 92 1 Ed.2d 372 £1986), the issue before the court was whether Louisiana courts may, absent statutory

authorization, conditionally dismiss a suit to 4 foreign country on the ground of forum non conveniens. The
Iouisiana Court of Appeals answered emphatically in the negative. The Kassapas coutt first noted that the
comimon law doctrine of forum non conveniens was almost nonexistent in Louisiana jurisprudence as a result of

the state’s French legal heritage.
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Id. at 560; see also Pausen & Butrick, Foram Nen Conveniens in Admiralty, 13 JMar.L. & Com. 341, 363 (1982)
("The doctrine of forum non conveniens is alien to French law"). In a feading case on forum non conveniens
Jismissal in Louisiana, the court stated "that the doctrine of forum non conveniens is foreign to our jurisprudence

v Phoenis Insucance Co.,.200 So.2d 118, 122 La.Ct.App.

and contrary fo express legishtive declaration.” 1t

st Cir, cert. denied no creor of law, 251 Ta. 47, 2 11967); sce also Chmcj' v Williher, 205 So.2d

771 (LaCrApp. Ist Cir1967), cert. denied, 251 La. 940, 207 So.2d 541 (1968,

The Kassapas court, however, noted thar the Louisiana Legislature bad responded to Trahan by adopting

article 123 of the Louisiana Code of Civil Procedure. Article 123 provides:
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For the convenicnce of the parties and the witnesses, in the interest of justice, a district court upon contradictory
motien, or upon the court's own motion after contradictory heating, may transfer a civil case ro another disurict
court where it might have been brought, provided, however, that no suit broughe in the parish of which the
plaintiff is demiciled and which court is otherwise a court of competent jurisdiction and proper venue, shall be

transferred to any other court pursuant to this article.

The Kassapas court reasoned that article 123 only authorized transfers between Louisiana district coutts. The
court stated:
{T)he Legislature added what is now La.Code CivPro. art. 123, to provide for forum non conveniens transfer from
one district court to another, Thart article does not provide for transfer to a foreign forum, nor does it permit
forum non conveniens dismissal. In this court's opinion, the Trahan holding that the common law or federal
doctrine of forum noa conveniens docs not exist in our law is still viable, except to the limited extent art. 123

authorizes transfer from one district coutt to another within the State of Louisiana.
Kassapas, 485 S0.2d at 366.

Finally, the Kassapas court refused to follow either

Sith v Globe Indennity Company, 243 So.2d 882 (La.CrApp. st Cir1971), or Symeonides v. Cosmar Compania

vEl

Naviera, 433 80.2d 281 (LaCrApp. Lsr Cir1983), since their statements that forum non conveniens transfer or

dismissal to a foreign forum might be allowable under article 123 were dicta and unsupported by stamatory language.
Both $Smiith and Symeonides applied the federal "balancing of conveniences” approach to forum non conveniens
motions.

Since Nassapas s the last and most definite statentent on Lowstana forum non conveniens law, we believe it is
Farate v lowa Beel Procossors.

i 2d 690 (1984), Thus, if

reasonable to consider it the current law in Louistana for Erie analysis. See Bromley
1351, 1360 (5th Cir.1983), cere. denied, 465 US 1078, 104 5.0y, 1288 79 1.

we are bound 1o apply the Louisiana rule as a diversity court, our inquiry would end and the district court would be

affirmed, albeit on different grounds. We cannot, however, under Erie take this expeditious avenue toward

resolution of this appeal. We turn then to the ditficult Hre question presented.

It is often said that the "general rule” is that federal diversity courts "apply state substantve law and federal
procedural law"; and indecd the statement is roughly accurate. This general rule however only describes the
outcome of Frie analysis. What we classity as "substantive” are precisely those matters governed by state law—and

as "procedural” those matters governed by federal law--in federal diversity cases. > Moreover, the normal meanings
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of the words "substance” and "procedure” will not always stretch to provide the appropriate Erie label, but that has
not kepr us from applying, for example, state "procedural” rules in a diversity case. See, e.g, Conway v. Chemical

Leam e Lines, Ine., 540 152d 837, 839 (5th Cir.1976) (Erie policies tequite applicadon of state ruie evidence in

diversity case). Thus it has been stated that Irie is "|a) policy so impottant to our federalism [that it must be kept

free from entanglements with analytical or terminological niceties.” Gruaranty Teast Coo v Yenk, 326 118,99, 110,

05 5.0 1468 1470, 89 [ Fd, 2070 (9

Again, as a general proposition, we often hear the abstract definition of "substantive rules” as those "which
establish the rights of parties and generally determine the outcome of litigation.™ Under this definition we would
be hardpressed o hold thar forum non conveniens is "procedural” because, as a practical matter, only an outright
dismissal with prejudice could be mote "outcome determinative" than a conditional dismissal to a distant forum in
a foreign land. But the question is obviously not so simple. As we have noted, the Supreme Court has assiduously
avoided deciding whether state or federal law controls a forum non conveniens determination in a federal diversity
2d 1215,1219

court, and respected authotity exists for both views. Compare, c.g. Sibaja v Dow Chemical Co, 7
) £ 210

(11th Cir), cert. denied — US. -, -, 106 S.Cr. 347, 348, 85.1,.841.2d 294 (1985) (federal law of forum non

-ases because doctrine is proceduraly with Weise v Routh, 149 112d 193, 194-95 (2d

conveniens applies in diversity
Cir.1945) (state law controls forum non conveniens question in diversity case); ™ see also Speck, Forum Non
Conveniens and Choice of Law in Admiralty: Time for an Overhaul, 18 J.Mar.Law & Com. 185 (1987} (collecting
numercus cases going both ways). See generally 15 Wright, Miller & Cooper, Federal Practice and Procedures

Jurisdiction Sec. 3828, at 194 (2d ed. 1986) ("Although the Supreme Court has repeatedly found that it did not need



Case 1:22-cv-01461-PKC Document 29-8 Filed 04/25/23 Page 6 of 33
0 decide whether state notions of forum non conveniens were binding on a federal court in a diversity action, it
seems quite clear that they ought not 1o be and that these are mutters of the administration of the federal courts,

not tules of decision, so chat state rules cannort be controlling.™).

The fact that Louisiana courts have labeled the forum non conveniens docrrine "procedural” does not decide
the Eric question of whether a federal court sitting in diversity applies state or federal notons of forum non

conveniens. As Justice Frankfurter said when considering another question under Erie:

1t is thercfore immarerial whether statutes of limitation are charactetized either
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as "substantive o1 "procedural” in State court opinions in any use of those terms unrelated to the specific issue
before us. Fsie R. Co. v Tompkins was not an endeavor to formulate seientific legal terminology. 1t expressed 2

policy that touches vitally the proper distribution of judicial power between State and federal courts.

Guaranty Trust, 326 U8, ae 109, 65 800 ar 1470, State decisions can be helpful but they cannot be used as 2
substitute for Erie analysis. The state courts may have slapped the "nrocedure” label on an issue for purposes that

are completely divorced from the policies underlying Firie.

Since the "general rules” are not of substantial aid in resolving the Iirie question before us, we go back to the
beginning--Frie Railroad v. Tomplins--to decide whether state or federal law controls the forum non conveniens
issue in a federal diversity court. The narrow holding of Erie was that neither Congress nor the federal courts have
power under the Constitution "o declare substantive rules of common law applicable in a state whether they be
Jocal in their nature or "gencral,’ be they commercial law or a part of the law of torts. 34 UiS. 64, 78, 38 3.Cr 817,
822, 82 Lokid. 1188 (19

of federal power. By the time of Guaranty Trust the Supreme Court spoke only of the Erie "policy,” and the

It soon became clear, however, that the Erie doctrine was not confined to the question

opinion gave no suggestion that the rationale of Erie should be confined to rules that the federal courts lacked the

constitutional power to create. In Hanna v. Plumer, the Court stated Frie policy encompassed “the twin aims of ...
discouragement of forum-shopping and avoidance of the inequitable administration of the Lows." 380 115, 460,

468, 83 8.0 113 1142, 14 L.Ed2d 8 (1965).

Therefore, our tsk is to evaluate whether applying federal forum non conveniens in this case advances or

¢. But first, two clarifications are in order. One, the "forum-shopping"” concern is not

hinders the "rwin aims” of B
really the problem of forum-shopping in itself. After all, the purpose of diversity jutisdiction is to allow a certain
kind of forum-shopping Rather, the "forum-shopping” concern for Etie purposes is the unfairness of giving one
set of plaintffs {dhose who can sue in federal court) some particular advantage unavailable to non-diverse plaintiffs
who must proceed in state coutt. Two, the Hanna Court's second purpose--"inequitable administration of the
faws"--is ambiguous. This purpose may refer cither to extrinsic considerations of the fairness of the competing
state and federal rules to the parties--"inequitable administration”--or to intrinsic considerations of the federal
forum's own interests—"inequitable administration.” We conclude that Hanna intends the latter. The former
interpretation would take federal coutts into an analysis of the "fairness” of the state rule, in other words, its
wisdom and propriety. This could only lead to normative assertions by federal coutts that a given state law cannot
be applied because w0 do so would be "mequitable.” But it was precisely this normarive role, this role of federal
coutts as prophets of a "brooding omnipresence,” that Eric condemned. Therefote, Hanna 's second aim must

refer to the federal courts’ own interests in equitable self-administration.

Because almost any difference between the rules applied in state and federal courts can lead to different
outcomes and "forum-shopping”--the ability of diversity plaindffs to gain advantages denied to others—the fisst aim
of Tiric is always best satisfied by applying state Taw. To determine the importance of this aim for a particular issue,
the question is always "how different will the outcomes be?” If Louisiana courts refuse 1o dismiss on forum non
conveniens grounds, and if that doctrine does not apply to a Louisiana cause of action in a federal diversity court,
there will be a tremendous disparity of result between trials in the two court systems. One case will proceed to

jndgment and the other will be dismissed to a foreign land.

Here we face 2 twist on the usual problem. The usual problem of forum-shopping in the Erie context is the

ability of plaintiffs to choose an advantageous federal forum; there is an obvious inequity in allowing
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out-of-state plainiiffs advantages over local plaingffs in suits under the same substantive law of the forum state.
However, the occasional state coutt that refuse to apply forum non conveniens--like Louisiana--become the
advantageous forum for some relevant group of hoth local and non-resident plaintiffs. Thus, the differing state and
federal rules contemplated by this case have no forum-shopping implications tor plaintitfs. But there will be
diversity between the parties in many such cases. Defendants in those cases will be able to remove the case to
federal court, negating any plaintiff's advantage. Thus, our decision today will give some (arbitrary) set of
defendants the ability to "forum-shop,” Le., to reccive an advantage in the federal court unavailable o the
defendants who must remain in the state court. But this defendant-forum-shopping twist does not aitet the
unavoidable conclusion: The enotmous difference between the outcomes of state and federal proceedings points

forcefully toward applying state law under the first aim of Hrie.

On the other hand, the interests of the federal courts in maintaining the federal doctrine even in a diversity
case are powerful. We can describe those interests no better than has a panel of our colleagues on the Eleventh

Crreuit

The dactrine jof forum non conveniens | derives from the court's inherent power, under article 11T of the
Consttution, to control the administration of the litigation before it and to prevent its process from becoming an

instrument of abuse, injusrice and oppression,
PR
¥ ¥ F

The doctrine addresses "whether the actions brought are vexatious or oppressive or whether the interests of justice

require that the trial be had in 2 more appropriate forum” Koster v Lumnbermens Mutual Casealty Co,, 330 U8,

518, 530, 67 S.Ct. 828, 834-35, 91 L.Ed, 1067 (1947,
KOk &
4k &

The Court's interest in controlling its crowded docket also provides a basis for the Court's inherent power to
dismiss on grounds of forum non conveniens: "the ‘chosen forum is inappropriate because of consideration
. 1235,] at 241,

affecting the court’'s own adminisirative and legal problems.” " Piper Aircraft Co. v. Reyno, 454 U

102 S.Ci. [252,f at 258 {70 L.Hd.2d 419 (1981} ] {(quoting Koster v Lumbermans Mutual Casualty Co, 330 US, at

524, 67 S.Cu ar 831-32). "Admunistrative difficulties follow for courts when litigation is piled up in congested
centers instead of being handled at its origin. Jury duty is a burden that ought not o be imposed upon the people

of a community which has no relation to the litigation." Gulf Oil Corp. v Gilbere, 330 LS. 501, 590-09,

147y, The forum non conveniens doctrine is "designed in part to help courts

b HG9 843,

avoid conducting complexs exercises i comparative law,” Piper Aircraft Co., 434 LS at 251, 102 SCr at 20,

Sibia v, Dow Chentical Co, 757 B2d 1213, 1218-19 (11th Cir), cert. denicd, —- U8, ——, 106 S.Ct. 347, 88

L.Ed.2d 294 (19

{brackets in original omitted). Federal forum interests in self-management point forcefully

toward applying federal law under the second aim of Erie.

Our znalysis of Frie 's twin aims in the context of selecting state or federal forum non conveniens law
produces conflicting indications on how to resolve the issue. "T'he aim of dissuading forum-shopping says apply
Louisiana law in this diversity case. The other aim says apply federal law as a matter of internal consistency and
administration. We have seen this kind of problem before. We have held that the sufficiency of the evidence is a
federal question in a diversity court preciscly because the federal forum's interest in self-management overrides

uniformity concerns:

Federal courts must be able to control the fact-finding processes by which the rights of Ltigants are

determined in order to preserve the "essential character” of the federal judicial system. OF course, we do not

contend that this control will not affect state-creared substantive rights in some cases. Ultimately,

Page 1159
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however, the integrity of our fact-finding processes must outweigh considerations of uniformity.

extended to other aspects of the judge-jury relationship without discussion of the problems involved. For

example, under & ippi law the trial judge must first determine for himself that a defendant insurer had no
"reasonably arguable” basis for denying coverage before submitting the question of punitive damages to the jury.
Blue Cross & Blue Shiehd of Missiosippi v Capapbell, 466 So.2d 833, 842 (Miss. 1985). We have refused to apply that

s, Jones v Benefis Trust Lile Tesurance Co, SO0 F2d 1397, 1400 (5th Cin1986) (Boeing is

standard in diversity cas
the appropriate standard; no discussion of Frie ), even though the state standard clearly involves impottant
substantive state policies of insurance regulation, and even though the federal standard will consistently skew the
results of clams for puninve damages in favor of plaindffs. The result in Jones may be inconsistent with

23, 2 LEd2d 933 11958). Byrd held that federal law

- Rural Flectre Corn, 356 US, 575, 78 S.Ct

could override an inconsistent state procedure only when the state "requirement appeats to be merely a form or
made of enforcing the inmunity, and not a rule intended to be bound up with the definition of the rights and

Lt 536, T8 8.C1 st 900, We think, in the light of later authority, that Byrd gave

1

obligations of the parties.” 356 LI

too lirtle recognition o the federal forum-qua -forum interests. Compare Hanna v. Plumer, which held that

Congress has the power to override state law by the Federal Rules in "matters which, though falling within the
uncertain area between substance and procedure, are rationally capable of classification as cither." 380 US, ar 472,

. Hanna gives us good reason to hold thar federal courts have inherent powers under Article 11l 1o

displace state Iaws on matters involving their basic competence as courts. Boeing and Jones are correct becanse the

relationship between judge and jury goes to the heart of the independence and integrity of an Article I1l court.

Thus we face a difficalt Frie-doctrine choice. We must choose between maintaining important internal
administrative and equitable powers of our courts at the cost of disunifurmity of result between state and federal
diversity courts, or uniformity at the cost of giving up part of our self-regulatory powers, It is fashionable to calla
difficult choice berween important objectives a "balancing” test, but we decline o resort to this metaphor. It is

sirnply a matter of choice, and choose we must.

We hold that the interests of the federal forum in self--rczgulati(_»ﬁ, in administative independence, and in self-
muanagement arc more important than the disraption of aniformity created by applying federal forum non
conveniens in diversity cases. We are far down this road already, having made a series of similar choices in cases
such as Bocing Co. v. Shipman and its progeny. We think those choices were correct, We therefore hold thar a
federal court sittng in 2 diversity action is required to apply the federal law of forum non conveniens when

addeessing motions to dismiss a plaintiff's case to a foreign forum. "
Page 1160
B.

Having decided which forum non conveniens law is to be applied, we next addgess whether the district court
in this case had the power o apply the doctrine. Phaintiffs contend that the common law doctrine of forum noa

s in the federal system may not be applied to an action gov srned by the Warsaw Convention

conveniens as It ¢
since article 28(1} of the Convention vests the absolute choice of forum in a phaintiff. The plaintiffs' position is 2
unique argument which our rescarch indicates has never been addressed much less decided.

At the outset we tecognize that the parties agree that the provisions of the Warsaw Convention ate applicable
to> these actions. The parties concurred at a pretrial hearing that the plaintiffs' deccased relatives wete passengers in
internatonal air transportation. Furthermore, Pan American attempted to impose, albeit unsuccessfully, the damage
limitation of the Convention since international air travel was involved in this crash. By its exptess terms the
Convention is applicable to all persons travelling intetnationally by air. ' \We therefore conclude chat the
¢ Tiwer Line, Ing, 341 F2d 851,

15 Ld.2d 64 (19635); Hill v Uinized Adeines, 550 ISupp,

Convention is applicable to the plaindffs' causes of action. # See Mertens v Flyi

2

853-54 (2d Cir.}, cert. denied, 382 US RI6, 868,

1048, 1054 (D RKan. 1982).

The issue before us is whether the Warsaw Convention suspends a federal coart's power to apply the doctrine
of forum non conveniens in a case governed by the Convention. The Warsaw Convention of 1929 is a mululateral

treaty that regulates claims for damages and other disputes which atise between passengers and international air
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carriers. See Lowenfeld & Mendelsohn, The United States and the
Page 1161

Warsaw Convention, 80 Harv.L.Rev. 497 (1967). The Convention provides for ticketing and baggage standards,

freight shipment regulations, carsier liability, liability imitations, and, of particular interest in this case, jurisdictional

requirements. The United States adopted the treaty in 1934, 77 Commentators arc in general agreement that the
delegates to the Convention were most concerned with limiting the locations in which an air carricr would have to
defend an action, with ensuring that an injured party have an available forum in which o redress his injurics, and

with allowing the suit to be heard in a forum that had some interest in the dispute. &

As a manifestation of these concerns, articke 28(1) of the Convention establishes four nauonal forums in

which an injured party may bring suit for damages inflicted by an international air carrier. Article 28(1) reads:

An action for damages must be brought, at the option of the plaintiff, in the tertitory of one of the High
Conrracting Parties, either before the court of the domicile of the carrier or his principal place of business, ot
where he has a place of business through which the contract has heen made, ot before the conrt at the place of

destination.

The delegates, however, recognized that the Convention's provisions would have to be applied and adopred to
a variety of Jegal systems, so they provided in article 28(2) that "[g]uestions of procedure shall be governed by the

law of the court to which the case is submitted." ™

Plaintiffs insist that article 28(1)'s langnage "at the option of the plaintiff" grants them the absolute and
inaltcrable right to choose the national forum in which their clastus will be fitigated. Wi cannot agree. We are of the
opinion that article 28(1) offers an injured passenger ot his representative four forums in which a suit for damages
may be brought. The party initiating the acion enjoys the perogative of choosing between these possible national

Forums but that selection is not inviolate. That choice is then subject to the procedural requirements and devices

that are part of that forum's internal laws. See Smith v Canadian Pacific Atrwavs, Led, 452 E24 798 800 (2d

56; Hill, 550 BSupp. ar 1054, % As one commentator on the Convention has

Cir.19713; Mestens, 341 T22d ar 8-

» ndlLs
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stated: "No evidence can be found anywhere that the drafters of the Convention intended to alter the judicial
system of any country.” Robbins, Jurisdiction Under Article 28 Of The Warsaw Convention, 9 McGill 1.J. 352, 355
{1963). We simply do not believe that the United States through adherence to the Convention has meant to forfeir

such a valuable procedural tool as the doctrine of forum non conveniens.

If we were to adopt the plaintiffs' construction of article 28(1) and ignore the language of atticle 28(2),
American courts could hecome the forums for litigation that has little or no refationship with this country. »The
plaintitfs’ interpretation of article 28(1) cuts against the Convention's underlying purpose of cnsuring that a dispute
atising out of an air travel accidentis brigated in a forum that has an actual interest in the matter. See McHenry,

Judicial Jurisdiction Under The Warsaw Convention, 29 [ Air L. & Com. 205 (1963).

For the above reasons, we hold that article 28(1) of the Warsaw Convention does not prevent a district court

from considering and applying the doctrine of forum non conveniens.

I

Having decided the district court in this case should and could apply the federal law of forum non conveniens,
we now determine, first, what is the federal law of forum non conveniens, second, how should it be applied by a
district court, and, third, what is vur standard of review on appeal from a denial of a motion to dismiss for forum

non convenicns.
.‘{\~

In outining the appropriate forum non conveniens analysis to be applied in these cases, we begin with the
Sapreme Court's seminal cases of Gull Qi Corp. v Gilbere, 330 LS. 501, 67 S.Cr B39, 91 LI 1085 (1947), and
Koster v, American Limbermens Muial Casudiy Co.. 330 US, 518, 67 8.0 828 91 LA 067 (1947, Gulf Ol

and Koster established the general principle "thar a court may resist imposition upon its jutisdiction even when
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jurisdicdon is authorized." Gulf Ol Corp., 330 1S, ar 347, 67 9.Cr. at Bdol. The Court stated that in deciding to

ey

exercise or decling jurisdicdon "the ultimare inquiry is where trial will best serve the convenicnce of the parties and

747 S.Cear 833, The determination of what is most convenient rests

the ends of justice.” Koster, 330

upon several private and public factors which the Courr stated should be considered and balanced by a court when

presented with a motion o dismiss for forum non conveniens.
The private interests to be considered are

the relative ease of access o sources of proof; availability of compulsory process for attendance of unwilling, and
the costs of obtaining atrendance of willing, wiraesses; probability of view of premises, if view would be
appropriate to the aciion; and all other practical problems that make trial of a case easy, expedititous and

inexpensive. There may also be questions as to the enforcibility [sic| of a judgment if one is obtained.

Gulf Oil, 330 LS, a5 508, 67 8.6 a1 843, The public interest facrors include the administrative difficultics

flowing from court congestion; the local interest in having localized controversies resolved at home; the intetest in

having the riial of a diversity case in a forum that is familiar with the law that must govern the action; the avoidance
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of unnecessary problems in conflicts of law, o in application of foreign law; and the unfairness of burdening
citizens in an unrelated forum with jury duty. Id. at 508-09, 67.8.0r ar 843 The Court in both Gulf Oil and Koster

emphasized that no one private or public interest factor should be given conclusive weight and that the phintff's

initial choice is usually to be respected. ™

The Supreme Court has recently reaffirmed the principles enunciated m Guif Qil and Koster as appropriate

for use in diversity cases. Piper Algerafi Con v, Reyno, 454 U

While discussing the forum non conveniens doctiine within the contexr of 1 diversity case, the Supreme Court

recognized no exceptions to its general pronouncements on the doctrine, Sce Shervill v. Brinkerhoff Maritime

613 FSupp 1021, 1033-35 (NLD.Cal 1985). Wee therefore are of the opinion that the principles enuneiated

in Reyno apply in all cases regardless of their jurisdictional bases or subject matter. -
In Reyno the Court emphasized that prior to balancing the public and private
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interests enunciated in Gulf OIl, a court must decide whether another adequate forum is available to hear the case

because the doctrine of forum non conveniens presupposes the existence of at least two forums in which all

defendants are amenable to process. 1d. at 234 n. 22, 102 S.Ct. ar 263 n. 22; see also Syndicate 420 Ag Lloyd's

Lopden v Daly American Tosurance Co, 796 12d 821, 828 {5th Cir.1986); Warson v Merell Dow

Pharmacousicals. 769 E2d 354, 357 (6th Cir.1985); Calavo Growers of California v Generali Belghun, 632 F2d 963

968 (2d Cir.1980). Sce generally 15 Wright, Milier & Coopet, Federal Practice & Procedure Sec. 3828 (2d ed. 1986)
(dismissal predicated on forum non conveniens requires char all partics be amenable in alternative forum). The

Reyno court also stated that a foreign plaintiff's selection of an American forum deserves less deference than an

American citizen's selection of his home forum. * Reyno, 454 US, ar 255-56, 102 8.Cx at 265-66. Finally, the Court

held that the possibility of an unfavorable change in the law to be applied should not be conclusive or even a

substandal factor in 2 court's decision to dismiss for forum non conveniens. 2 1d. at 254-55, 102 8.0, ar 265,

A defendant of course bears the burden of inveking the doctrine and moving to dismiss in favor of a foreign

forant. Syndicate 420, 796 B2d ar 827-29; Cheng v Boving Co, 708 F2d 1106, 1411 (9th Cit), cert. denied, 464 TS,

1017, 104 S.Cr, 549, 78 LEA2d 723 (1983). This burden of persuasion runs to all the elements of the forum non

conveniens analysis, Therefore, the moving defendant must establish that an adequate and available forum exists as

to> all defendants if there are several. If the moving defendant carties this inidal burden, it must also cstablish that
the private and public interests weigh heavily on the side of trial in the foreign foram. The Supreme Court has held

that 2 moving defendant need not submit overly detailed affidavits to carry jts burden, but
Page 1165

it "must provide enough information to enable the district court to balance the parties interests.” * Reyno, 224 LS

1 298, 12 5.0 ar 267,
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Finally, the moving defendant must submit its motion in a timely manner. There is litde case law on this
requirement, but some courts have suggested that there ate no time limits or srandards for motions to dismiss for

forum non convenicns. H.g, Fifth & Walaue, Inc.x Loew's, Inc, 76 ESupp. 64, 67 (DCNY.1948). We beheve,

howevet, that the better rule would be thar a defendant must assert a motion to dismiss for foram non conveniens
within a reasonable fime after the facts or circumstances which serve as the basis for the motion have developed
and become knowa o reasonably knowable to the defendant. See Wright, Miller & Cooper, Federal Practice &

Procedure: Jurisdiction Sec. 3828, at 291 (2d ed. 1986); cf. Creamer v. Creamer, 482 A.24 346, 352 (D.C.App.1984)

(delay in making motion cuts in favor of denial). While untimeliness will not effect a waiver, it should weigh heavily
against the granting of the motion because a defendant’s dilatoriness promotes and allows the very incurrence of

costs and inconvenience the doctrine is meant to relieve.

B.

We now set out the controlling procedure by which a district court should apply the above principles of forum
non conveniens. While we recognize that the decision w grant or deny a moton to dismiss for forum non
102 8.Cr, 2t 266, it should be an

coaveniens is within the discretion of the district court, see Revno, 454 LS, ar

exercise in structured discretion founded on a procedural framework guiding the diserict court's decisionmaking

process. Fricads For All Children v. Lockheed Adreratt Corp, 717 B2d 602, 607 (D.C.Cir. 1983).

The district court must first decide whether an available and adequate foreign forum exists. This is a two-part
inquiry: availability and adequacy. A foreign forum is available when the entire case and all parties can come within
(% Pain, 637 F

fornia v Beleium, 632 £2d 963, 968 (2d Cir.1980). A foreign forum is adequate when the partics will not be

at 784; Calavo Growers of

the jurisdiction of that forum. See Syndicare 420, 796 B2 83
Ca
deprived of all remedies or treated unfairly, Reyno, 454 U5, ar 255, 102 8.Ce at 265, even though they may not

enjoy the same benefits as they might receive in an American court. Syndicate 420, 796 | 2d aL 829.

If the court concludes that the foreign forum is both available and adequate, it should then considet all of the

relevant factors of private interest, weighing in the balance the relevant deference given the particular plaintiff's

initial cholce of forum. ™ While reviewing the private intetest factors, the court should also consider whether the

defendant's motion to dismiss was filed in a timely manner, -

If the district court finds that the private interests do not weigh in favor of the dismissal, it must then
consider the public interest factors. We agree with the District of Columbia Circuit when it stated that "even when
the private conveniences of the litigants are nearly in balance, a trial court has discretion to grant forum non

conveniens dismissal upon finding that retention of jurisdiction would be unduly burdensome
Page 1166

to the community, that there is little or ao public interest in the dispurte or that foreign law will predominate if

792,

jurisdicton is retained.” Pain, 637 152

If the district court decides that the above considerations favor ttial in a foreign forum, t must finally ensure
that a plaintiff can rcinstate his suit in the alternatve forum without undue inconvenience or prejudice and thar if
the defendant obstructs such reinstatement in the alternative forum thar the plaintiff may return to the American

foram.

The status of the case when a forum non conveniens motion is decided is most significant in the resolution of
the motion. We hold that a district court performing the above analysis, should review the motion in light of the
status of the ease at the time the motion is filed, ' We believe the time the motion is filed is the appropriate titne
frame for considering its validity rather than the time of the action's commencement. There are many factors that
might beat on the granting or denial of the motion, e.g., discovery, stipulations, admissions, the joindet or dismissal
of partics, which frequeotly develop or occur after the action commences. ‘Thus, the relevant circumstances at the
time the motion is filed should serve as the factual backdrop of the court's decision.

Finally, a district court should set out its findings and conclusions supporting the granting or denying of a

motion to dismiss for forum non conveniens. The district court's findings and conclusions should be set out in

writng or cearly stared on the record. The analytical framework outlined above can serve as an appropriate
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structure for such findings and conclusions. Such a practice will enhance our ability to effectively review the

2

decision by focusing the partics and the court on the particular factot(s) upon which relief was granted or denied. *
C.

The standard of appellate review for a denial of a motion to dismiss for forum non conveniens is narrow. As
the Supreme Court stated:

[The denial of a mution to dismiss for forum non conveniens] may be reversed only when there hias been a cleat
abuse of discretion; where the court has considered all relevant public and private interest factors, and where its

balancing of these factors is reasonable, its decision descrves substantial deference.

124 at 828, As with all decisions that are

Reyno, 454 1L, a1 257, 102 S.Ck at 2066: see also Syndicate 420, 796

reviewed for abuses of discretion, it is difficult to formulate a list of examples which will be always abuses ot
discretion. See generally Friendly, Indiscretion About Discretion, 31 Bmory L.J. 747 (1982). We can say with
certainty that a district court abuscs its discrerion when it summarily denies or grants a motion o dismiss without

either written or oral explanation. We can also state that a districe court abuses its discretion when it fails to address

and balance the relevant principles and factors of the doctrine of forum non conveniens. See Gates Learjet Corp. v

Jensen, 743 F.2d 1325, 1334 (9th Cir.1984) (court's failure o consider private factors and two public factors in

deciding forum non conveniens motion was abuse of discretion), cert. denied, 471 US, 1006, 105 8.Cr, 2143, 85
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syrurk 11241304, 1308 {11¢h Cir1983) (district court's dismissal

L.Ed.2d 500 (1985); La Seeurids

of plaintiff's action withour balancing private and public factors or specifying facts supporting dismissal was abuse
224 429, 436 (D.C.CL

weighing of only disadvantages of one forum was abuse of discretion;. Beyond these two cxamples, we cannot list

L 1976) (district court's

of discretion); Founding Church of Scieniology v Verlag, 53¢

which decisions will be adjudged abuses of discretion and which will not. Simply stated, our duty as an appellate
coutt in reviewing forum non conveniens decisions is to review the lower court's decisionmaking process and
conclusion and determine if it is reasonable; our duty is not to perform a de novo analysis and make the initial

determinarion for the district court. Sec Reyno, $54 LS, w 25758, 107 5.0t at 206-67.

1n deciding whether 1 district court's denial of a motion to dismiss for forum non conveniens was an abusc of
discretion, we may also need o consider an additional factor--the effect, if any, of a subsequent trial of the case.
The denial of a motion to dismiss for forum non conveniens is not 2 final order under 28 US.C. Sec. 1291 and,
therefore, is not immediately appealable. Partrederiet Treasure Saga, et al. v. Joy Manufacturing Co., 834 £2d 308,

309-10 (5ch Cir.1986). % An unsuccessful defendant may seek certification for an interlocutory appeal pursuant to

See, 1292(b3, or if this is denied, the defendant can petition this court for a wtit of mandamus. See Inte

MeClalland Baglacers, Ing, 742 T2d 857, 839 (5th Cir. 1984), cert. denied, 469 U8, 1228, 105 3.0 1228 84

124 366 (L985), The decision to certify an intetloentory appeal pursuant to section 1292(b; is within the

discretion of the trial court and unappealable. In s MeCleBand, 742 F2q e 839, Our intervention in this decision
d.546, 550 (5th Cir. 19813,

son_Manne, Inc., 550

by way of a wtit of mandamus is very rare. See Castenho v, Jack

Hence, initial appellate review of a denial of a motion o dismiss for foram non conveniens may sometimes follow
a trial on the metits. * In the present cases the district court refused to certify an intetdocutory appeal of the torwn
non conveniens issue and we refused to issue a writ of mandamus. Pan American, therefore, had to go to trial in
the forum selected by the phaintiffs without review of the districr coust's ruling, as may many defendants whose

motions to dismiss for forum non conveniens fail.

The fact that a trial on the merits has occurred in the plaintff's selected forum does have some effect on our

decision of whether the district court abused its discretion in maintaining the action before it. ©
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Unless the defendant can show that he was greatly prejudiced by the fact that the trial occurred in the particular
forum selected by the phintiff, we believe the ttal's occurrence and completion bolsters the district court's original
decision to deny the motion to dismiss. A defendant might establish prejudice by showing key evidence or
witnesses were unavailable during trial or that it did not receive a fair trial because of the forum's animosity ot

prejudice toward it. By poindng out such prejudice, the defendant raises an inference that the ttial court's decision
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0 deny the motion was erroneous. In any event the fact that trial on the merits has occurred, following a denial of
a motion to Jismiss tfor forum non conveniens, may be a factor to be considered on appeal in deciding whether the
trial court abused its diseretion. It mav often times, however, not come into play if the privare and public factors

otherwise supporr the lower court's decision.
v

Applying the above principles and standards to the instant cases, we do not find that the district court abused

ity discretion in denying Pan American's motion to dismiss for foram non conveniens.

These cases do not turn upon a complicated examination of the private and public interest factors that
influence a forum non conveniens decision. Rather this case was properly tried in the United Stares because no
other forum could entertain the plaintiffs’ actions against all of the defendants. An examination of the record
reveads that the district court denied Pan American's moton because the United States was ta be a defendant in the
plaintiffs’ actons. Based upon this finding the district court concluded that Pan Ametican had failed to carry its
burden of demonstrating that an alternative foreign forum was available to plaintiffs. We agree with the district

court's conclusion that no alternative forum was available.

At the dme Pan American made knowa its intention tw seck dismissal based upon forum non conveniens and
at the time it filed its motion, the extant parties knew the United States was to be made a party defendant upon
completion of the FTCA administrative proceedings. Furthermore, at that time every party including Pan
American, proceeded under the assumption that the United States was a party to these lawsaits. The December 16

scuted by the plaintffs, Pan American, and the United

stipulaton contained in Appendix A o this opinion was e
States. * In papets fiked in the district court Pan American stated that "The United States, and it alone, was
contempiated by all as an additional party." At the dimes the district court ruled on the motion to dismiss, both
orally and in writing, we believe it was proper for the court to consider the ultimate presence of the United States

as 4 party in evaluating whether an alternative forum was available to plainuffs.

On appeal Pan American insists that its assurance, contained in the motion to dismiss, to pay any judgment
rendered in an alternarive forum and its consent to submit o the alternative forum's jurisdiction and s
underwriter's commitment to guarantee the payment of any judgment made an alternative forum available, We
disagree.

Pan American and its underwriters guaranteed to pay "any judgment rendered against it." (emphasis added}.

The "it" referred to is Pan American and not another defendant such as the Unired States. Plaintitfs sought

recovery from Pan American and the United States, not one or the
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other. Plaintffs in fact recovered a judgment against both Pan American and the United States. Furthermore, Pan
American's stipulation to submit to the jurisdiction of a foreign forum cannot act as a stipulation by the United
States o consent to the jurisdiction of a foreign forum. * Pan American's assurances of payment and jurisdiction
were not joined in by the United States nor doces the recotd indicate that they should be attributed to the Unired
States. Pan American's conditional promises simply fail to make all defendants available to plainaffs in a Uruguayan
forum. Thar is the inidal burden Pan American bore in secking a dismissal for forum non conveniens, and it failed

0y carry it

Since the district coure correctly concluded that an alternative forum was unavailable, there was no need for it
to proceed to a balancing of the private and public interest factors. Pan American's argument that the trial court’s
failure to perform chis balancing was an abuse of discretion is without merit.

Accotdingly, we affirm the district court's denial of Pan American's motion to dismiss for forum non
converniens.

V.

Our granting of the petition for rchearing en banc vacates the panel's opinion and judgment. Fifth Cir. Loc. R.

35. Having resolved the forum non convenicns issue raised by Pan Am in its request for rehearing en banc and

finding no other issue in the case worthy of en banc discussion, ™ we reinstate the following holdings of the pancl:
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{1y T district court correctly applied Uruguayan law in recognizing and allowing Pampin's claim for death of

N

his aunt; ™
Page 1171

{2) The district court correctly denied Pan Ametican's invocation of the Warsaw Convention liability-damages
limitation;

{3) The plaintiffs-appellees’ awatds for pre-impact damages is affirmed but remitred to $7,500 for each

decedent and if plaintiffs-appellees do not accept such remictitur then a new trial on these damages s ordered;
(%) "The award te Pampin for the post-impact pain and suffering of his aunt is affirmed without alteration;
(3) The award to Pampin of $250,000 for the loss of his mother is affirmed without alteration;

{6) The award to Pampin for the loss of his sister is affirmed but remitted to $30,000, and if Pampin does not
accepr this remittitur then a new trial on these damages is ordered;

{7) The awards to the Trivelloni-lopez childten for the loss of their parents is affirmed without alteration:

{8) The disuict court correctly refused to discount the damages for loss of love and affection o preseat value;

{9) The district court correctly awarded pre-judgment interest against Pan American; and

{(10) Tnterest can be awarded againse the United States only from the date of judgment, therefore, the portion
of rhe judgment awarding pre-judgment interest against the United Stares is reversed and it is directed that a correct

judgment be entered on remand.

For the reasons stated above, we AFFIRM the district court's denial of Pan American's motion to dismiss for
SE, in part,

forum non conveniens. As to the other issues raised in this appeal, we AFFIRM in part, REV
REMIT in part or alternatively order a new trial on particular damages, and REMAND to the districr court for

entry of a jndgment consistent herewith.
APPENDIX A

Ir is hereby stipulated and agreed by and between the plaintifi(s) herein and Pan American World Alrways, Inc.

and the United Srates of America, defendants herein, by and through their respective attoraeys as follows:

13 The plaintiff(s) in this action purport to be the proper plaintiff{s}, personal representative and/or next of
kin who have commenced an action against Pan American World Airways, Inc., the Boeing Company, the United
States of America, United States Aviation Underwriters, Inc. and/or the New Orleans Aviation Board (hercinafter
referred o as "the defendants®) alleging damages as a result of the death of, or injury to, Electra Lorenzi de

Trivelloni and Luis Trivellon: and other damages allegedly sustained as a result of this accident.
g gealy

2} There are numerous contested issues arising out of this litigation that may result in uncertainty and

extensive proceedings and the parties are desirous of saving the time and expense of all parties and of the Court.

3} Defendants Pan Ametican and the United States shall not contest theit liability for compensarory damages
in this case and plaintiff(s) shall not be required to establish their liability for such compensatory damages, The
Court may cater judgment for plaintdff(s) for compensatory damages after tial, in an amount determined by the

jury or Court, whichever 1s applicable.

4) In consideration for the agreement by defendants Pan American and the United States not to contest the
issue of their Hability for compensatory damages in this action, plaintiff(s) agree (1) to waive all other claims for
damages, including any c¢laim for punitive or exemplary damages, (2) 1o dismiss any such causes of action in the
Complaint herein, and (3) to dismiss all defendants, other than Pan American and the United States, from this

action with prejudice and without costs.

5) The Warsaw Convention/Montreal Agreement limitations on recoverable compensatory damages shall be

preserved as a defense herein by Pan Ametican as against any plaintiff(s) where applicable, All other
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defenses, except the defense of no Hability for compensatory damages, are reserved by Pan American and the

United States.

6) In the event plaintiff and defendants Pan American and the United States are unable to agree on the law
applicable to the issue of compensatory damages, the issue shall be decided by the transferee court so that if this
case is remanded to the transferor court for trial the only issue to be tried will be the quantum of compensatory

damages pursuant to the applicable law, as derermined by the transferec court.

7y The right to appeal from a compensatory damage judgment (except as to liability therefor) is reserved 1o

ants Pan American and the United States.

plaintft and def #1d

8 Defendants Pan American and the Unired States shall not contest their liability for provable property loss
of damage claims made by plaintiff(s) herein but reserve the right to assert any applicable taritf and contractual
exclusions and limitations o liability with vespect thereto,

9} In the event the parties hereto are unable to negotiate a seitlement of the compensatory damage claims,
they shall except by agreement of the parties or a Court order to the contrary agree to a non-binding settlement
confercace befure that individual, or individuals, designated by this Court before the issue of compensatory
damages is the subject of trial.

10 As a condition precedent o the payment of the compensatory damages referred to above, plaintiff(s) and
their attorneys bereby agree to deliver a geacral release, in 2 form satisfactory to the defendants, fully discharging

the defendanes named herein, their insurers and any other entities who are or may be claimed to be responsible in

whaole or in part for this accident from all lability of any nature to plaintiff(s).

11} The approval of this stipulation by the attorneys for each of the defendants herein is in no way to be
construed as an admission of responsibility or liability by any individual, corporation or governmental entity for the
damages alleged in the Complaint filed in this action, said responsibility and liability being expressly denied by each
of said defendants; but this supulation is solely and unconditionally intended to accomplish the fair and
expenditous compensation of plaintiff(s) insofar as they are proper parties to this action, without reference to fault

or responsibility, and nothing contained herein should be construed to the contrary.

12) This stipulation is limited to the parties in this acdon only and shall not affect the rights of defendants in

other lifigation arising out of this accident, now pending or hereafter brought.

13) Uinited States Aviatdon Underwriters, Inc. for and on behalf of the United States Aircraft Insurance Group
and all of the other liability insarets of Pan American World Airways, Inc. as of July 9, 1982 hereby guarantec the
payment of any judgment rendered againss Pan American World Airways, Tnc. pursuant to this stipulation in

accordance with the applicable aircrafc liability insurance policy in effect on july 9, 1982,
/s/7 Stephen B, Murray
Stephen B. Murray, Esq.
Attorney for Plaintitf(s)
/s/ Francis G. Weller
Francis G. Weller, Faq.
Attorney for Defendant
Pan American Airways, Inc.
/s/ James P. Piper

James P. Piper

Attorney for Detendant

The United Srates of America



Caseﬂl:Z,Z-cv-Ol461-PKC, Document 29-8 Filed 04/25/23 Page 16 of 33
GEL, Crrcwir Judge, with whom CLARK, Chief Judge, GARWOOD, JOLLY, DAVIS andJONES, Circuit

-

Judges, join, concurting in part and dissenting in part:

I begin this concurrence and dissent by voicing my whole-hearted concurrence in the majotity's analysis and
application of the forum non conveniens doctrine. The majority provides an excellent exposition of the doctrine

and a helpful step-by-step guide to its application. I must dissent, however, on the choice of law issue.

The majority reinstates the panel's holding, concluding: "The district court correctly
Page 1173

applicd Uruguayan law in recognizing and allowing Pampin's claim for the death of his aunt.” For prudential
reasons, ' the majoriry declines to address the choice of law issue direcdy, but it does address the merits of the issue
in its footnnte 38, because it is "not convinced that the panel's treatment of the issue was incorrect.” I am
convineed on the other hand, that the panel's and the majority's analyses provide a deceptively simple solution to a

difficult issue.

Inirially, I paused at a choice of law analysis that not only allows Mz, Pampin, a citizen of Uruguay, to recover
Louisiana-scale compensation under Louisiana law for the wrongful death of his relatives, but also allows him to
recover damages under Uraguavan Jaw for the wrongful death of his aunt, 2 tight not recognized under Louisiana
law: Tt seemed that something had gone awry with an analysis that applied an amalgam of laws which no sovereign
would apply to its own citizens, Having embarked on what 1 had envisioned as a brief dissent on chis point, and
having read somewhat in the disputed area, 1 now find myself fundamentally at odds with the analysis emploved by
the panel {and approved by the majority) that results in the application of Louisiana's rules governing

compensation in the first place.
Al

We are bound in this diversity case to apply Louisiana's choice-of-law rules.
3 PRIy
1477 19413 Rich Inited Stares,

Louisiana has adopted an approach for resolving choice of law

ALAS Y

Klaxon ooy, Stantor Elee, M Co, 3318 487 61 S0 1020 85 1

ot 585, 7 LEd.2d 492 (1962).

A% US.

issues that incorporates both interest analysis and the principles embodied in the Restatement (Second) of Conflict

of Laws (1969}, Jagess v. Rova Jodemnity Co., 276 S0.24 309 (1,:,1973). Section 6 of the Restatement states the

general principles that guide choice-of-law dererminations: 2
Page 1174
a. the needs of the interstate and internatonal systems;
b. the relevant policies of the forum;

¢. the refevant policies of the other interested states and the relative interests of those states in the

determination of the particular issue;
d. the protection of justified expectations;
e the basic policies undetlying the particular field of law;
f. certainty, predictability and unitormity of resule and

g case in determination and application of the Jaw to be applied.

The Restatement further explains that the "forum should seck to reach a result that will achieve the best
possible accommodation” of the relevant policies of all other interested states, adding that "it is fitting that the state
whose interests are most deeply affected should have is local law applied.” Restatement (Second) of Conflict of
Laws Sec. 6 comment [ {1969).

The fivst step in interest analysis is to determine whether a "true” or "false" conflict exists. "A false conflict

occurs when, after examiniog the content and objectives of the laws of states A and B reladng to the specific

issues, it is found that only state A has an interest in the application of its law and that state B has no interest.”
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14t 312 n. 2 (citation omitted). If a false conflict is found, the analysis ends--simply apply the law

Jagers, 276 3¢
of State A, the only ong having an interest. The Louisiang courts resolve a true conflict, with reference to the
Restatement, by applving the law of the state with the "most significant relationship” to the ocaurrence and the
partics. * At this stage, onie state is determined o have the "lesser interest” in applying its law: )

The panel apparendy found a false conflict. It determined thar Urnguay had "no interest” in applying its law,
because the recovery under Louisiana law "equals or exceeds” that available under Uruguayan law. "{Ijt is beyond
the pale of reason to conclude that Uruguay would have an interest in prohibiting the award, provided no
Uruguayan defendant is involved. We are persuaded that the needs of the international system will be served bestn
11092, 1097,

this instance by application of the law of Louisiana." 749 b,

On the issue whether Pampin should be allowed to recover for the wrongful death of his aunt, however, the
panel employed the technique of depecage--splitting the "issues™ and subjecting cach "issue” to a separate interest
analysis 1o resolve which state's Jaw should apply. The panel separately analyzed Uruguay's interest in applying that
aspect of its wrongful death jutisprudence which purportedly recognizes a nephew's tight to recover for the death
of an aunt. The panel concluded that because Louvisiana law provides no such recovery, the law of Uruguay should
apply. Presumably, Uruguay's interest in affording this type of recovery for its citizen prevails. Presumably also,
T.ouisiana has a lesser interest or no intetest in extending the protections under its faws to these non-Louisiana

defendants.
Page 1175
B.

1 begin my analysis by idennfying the interests of Louisiana and Uruguay, by reference to the polictes of those

st in seeing tha its

states that are at stake here. It is clear that the state where the plainuff is domiciled has an intwe

citizens are adequately compeusated for the cffects visited upon them by the tortious conduct of others, Brown v

DS Transports, Inc., 496 $0.2d 478 (La.App. st Cir,), writ denied, 498 So.2d 18 (1986;. * This implies that the

domiciliary state has an interest in applying its compensation scheme, as a minimum, for the benefit of its residents.

The sovereign at the place of the wrong bas an interest in regulating conduct within its borders. That interest,
however, is not directly implicated in today's case, because both defendants have conceded hability; the conflicts
issue is narrowed to determining which state's rules should apply to compensation in wrongful death cascs. The
interest of the place of the wrong in applying its compensation scheme for the benefit of the out-of-state plaintiff
is clusive. It could be said that the place of the wrong has an interest that some compensation be atforded, on the
theory thar this promotes deterrence of tortious conduct within its borders. Difficuldes with that theory aside, * the
issuc reduces to this: whether the differential berween a lower recovery under foreign law and a higher recovery
under local law would have any effect on the prospective measures the defendants rake to prevent this type of

accident. 1 am unwilling to conclude that this effect would be appreciable.

If recovery under Louisiana law exceeds that under Uruguayan law, the situation does not present a falsc
conflict, but an "unprovided-for" case. ” The law of the plaindff's state favors the defendant and the law of the
defendant's state favors the plaintiff. A vacuum is created because neither state is said to have an Minterest” in
applying its Jaw relative to the other. ® [t is patent both that Uruguay has no interest in protecting this out-of-state
defendant and that Louisiana has no interest in providing higher compensation than the foreign plaintiff would
receive in his home state forum,

The flaw in the panel's analysis is io its unexamined assumption that, having found that Uruguay had "no
interest” in prohibiting the potentially higher recovery wnder Louisiana law, that Louisiana law should be applied.
There is no reason for thar assumption. Instead, we must begin anew to ascertain which state's law should fill the

vacuum. The panel never ok this second step. Because it should have donc so, T shall.
Page 1176
C.

To resolve unprovided-for cases, the Jagers decision indicates Louisiana would look to the general choice-of-
law principles in Section 6 of the Restarement. Concerning “relevant state policies," Urnguay's jurispradence

represents its views on what constitutes adequate and just compensation for its citizens in a scheme it considers fair
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o mpose upor its own citizen rortfeasors. Only tenuous theoretical bases support Louisiana's interest, as the place

of the wrong, in advancing its recovery scheme for the benefit of this plaintitt.

In the unprovided-for case, the "relative interests of the states in the determinadon of the issues” do not
come into play: ncither state has an interest in applying its law relative to the other. Concerning the needs of the
intetrational systeny, comity dues not require more respect for Uruguay's interest in this plaintff than char
Uruguavan law be applied as 2 Uruguayan forum would apply it, that he receive what his own sovereign would grant

him under its own law.

The place of the wrong may be said to have an aliruistic mterest in extending the benefits of its recovery

scheme to nontesidents. See, e.g. Labree v Mujos, 111 R4 637 306 A.2d 808 (1973). 1 detect, however, that this

"interest” is grounded in a one-sided view that it is not unfair to apply to the defendant the law of the place of the
wrong when it affords the plaintiff a higher recovery than does the domiciliary state's Jaw. * The other side of the
coin must be acknowledged--it is not unfair 1o apply the domicile state’s scheme, even though it may afford a lower
recovery. To fill the vacuum reflexively in u nprovided-for cases with the law that maximizes recovery is unfair to
defendants. Unlike most economic situations, the damage suit is a classic zero-sum game and hence is subject to a
simple static analysis: what the plaintff gains, the defendant loses. Yet, today this Court in effect approves 2
"maximization of recovery” rule: Whatever rule produces the largest verdict is intrinsically preferable and should be
chosen. T am unable to square such a general presumption that a plaintiff should always recover as much as possible
with any notion of even-handed justice. Such a sule that mindlessly magnifies what one person can take from
another in a legal encounter has no more essential and intrinsic merit than one which mindlessly minimizes it

assuming that our concern is justice.

1 find no indication that Louisiana espouses a recovery-masimizing rule ¥ or that inierest analysis justifies one.
Indeed, the point is not to minimize or maximize recovery, but to accommodate relevant policies of the states who

are inte

-stedd in the results of the litigarion. The matter leaps into focus the moment the shoe is placed on the

sguavan standards of compensation to the relatives of Louisiana residents killed in

other foot: would we apply
Uruguay? ' Interest analvsis requites us to examine both Uruguay's and Louisiana’s interest in the controversy and

the parties. The domiciliary state’s interest in applying 1ts rufes

Ve 1177
Page 1177

affording higher recovery is strong, but that interest does not necessarily predominate in a true conflict case, eg,

when the plaintiff, whose home state law is favorable to him, acts out-of-state, and the defendant acts only ina

jurisdiction whose law favors him. See e.g., Burns v Holiday Travels, Inc 459 80,24 666 (La.App. 4ih Cir. 14845,

Because in unprovided-for cases it is fair to the plaintiff to apply his home state's compensation scheme,
forum qua forum interests convince me that the domiciliary state’s rules should fill the vacuum. Alrcrash and other
mass disasters typically present both domestic and international conflicts in compensation issues. Typically also,
unprovided-for cases ate presented when any forum affording jurisdiction over the defendant(s) offers the potential
for higher recovery than does the plaintiff's home state forum. 12 Foram qua forum interests indicate a need for the
predictable application of the domiciliary state's recovery in cases like this one. Concededly, the courts will
encounter difficulties in finding and applying forcign law when the forum state is not the state of domicile. In the
long term, however,—and most clearly of all in cases (such as this) where damages alone are at issue--certainty and
uniformity are enhanced when compensation is predicrably based on the domicile's scheme, with the fortuitous
place of the accident and the availability of jurisdiction in forums with plaintiff-favoring laws are removed from the
calculus. In the end, the intetest in judicial cfficiency is served: the predictable choice of the domicile state's law
should encourage setdement and discourage forum shopping, ‘3
D.

T return to the use of depecage in this case. ' This technique is a recognized % and valuable tool in interest
analysis, but one highly subject to producing distorted results. In splitting the issue as it did, the panel created a

classic depecage problem, that of producing a result different from that obtainable under the legal system in cither

contact state, i.e. Louisiana or Uruguay. This result alone signals the need for reexamination of our ¢hoice of law or
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laws. The touchstone to the reevaluation is whether this result "produces a better accommodation of relevant state
policics than would mivroring the intrastate result in any of the contact states and consequently is neither irrational

nor unfair to the losing party.” R, Weintraub, Commentary on the Conflict of Laws, 73 (3d Ed.1986).

In splitting the issuc as it did, the pancl created a true conflict. The panel correctly concluded that Uruguay
had an interest in applying its rule that affords a greater recovery. It failed w acknowledge, however, that Louisiana
has an interest in protecting not just its own resident-defendants but also entreprencurs doing business in its state.

[aravekiros v Indiang Motor Bus Co., 5324 ESupp, 385 387 n. 1 (E.1D.L2.1981) (citing B, Currie, Selected Essavs on

the Conflict of Laws, 704-05 (1963)). Sound reasons support that interest, not the least being that ene whao is
plundered in the courts of a state will, insofar as he has a choice, minimize his contacts there. While that interest

may not always prevail in a true conflict, to fail to recogmze 1t, ence
Page 1178

again, gives effect to 2 maximum recovery rule: the overall effect of the panel's choice of law decisions was 1o

impose on the defendants all the burdens of Louisiana law and yet deny them its benefits.

Several other factors cast suspicion on the need to "accommodate” Uruguay's interest by creating this
amalgam of laws. It was a mattet of dispute whether Urugnay would recognize Pampin's alleged right to recover
cithier wrongful death damages ot his right to maintain a survival action grounded in his decedent aunt's personal
injury claims. '* There were other nicces and nephews whose claims the court had earlier dismissed withount
prejudice. If Uruguay recognizes a right to recover in any of these claimants, there is 2 high probability these
relatives will raise these claims in a Uruguayan court. 7 Given these circumstances, the process of
"accommedating” the Uruguayan interest in applying this narrow rule embedded in its compensation and

succession scheme was unwarranted, ™
1.

This case also illustrates a need to reassess our review for excessiveness of jury awards made by United States
juries in foreign cases. Tdo not quarrel with rhe considerable circamspection with which an appellate court reviews
jury awards. Seq, e.g., la re Air Crash Disaster Near New Orleans (Giacontierd), 767 E241151, 1155 (5th Cir. 19855,
We look first to the facts in the record; then, for "rough guidance” we examine past awards for similar injuries. 1d.
at 1156. In reviewing awards made under foreign faw, the rough guidance to which we look for comparative

purposes should be supplied by the same culture that supplies the law. It cannot be gainsaid
Page 1179

that the plintff here has obtained a bounteous--indeed, an all but ludicrous—windfall under Uruguayan standards.
The record indicates that the highest comparable Uruguayan award ever made was in 1982, for a total of

that case involved claims by a widow and four children for the loss of their husband and

approximately $17,000;
father. The jury awarded Pampin $250,000 and $150,000 for the loss of the love and affection of his mother and
sister respectively. Here, by Uruguayan standards, is compassion run amok. Our courts should at feast attempt to
approximate the result obtainable under the plaintiff's home state law, in the plaintiff's home state forum. For
reasons stared above, in cases like today's, this result would be fair to both plaindffs and defendants. Moreover, it is
counter to forum qua forum interests to provide "windfall" awards which serve as the impetus tor forum shopping
when it is highly likely that the optimal forum for proceedings concerned only with compensation is that of the

plaintiff's home state.

My analysis of our review for excessiveness assumes that foreign law supplies the rules governing damages
issues. 1t also illustrates that the choice of law and the appropriateness of the juty award are bound together; both
are inextricably tied o the forum non convenicns decision, in which the court grants ot denies the foreign plaintift
2 United States forum, which in turn effectuates the forum's choice of law if it retains the case of nullifies that
choice if it dismisses the claim. Although we separately analyze each of the three issues, they form a seamless web,

which is distorred by 2 flawed decision in any of the three.

GARZ.A, Circuit Judge, concurring in part and dissenting in part:
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While 1 concur in the majority of Judge Hill's opinion, 1 join in Judge Garwood's concurring opinion as to

footnote 25 since 1 do not believe such tootnote is necessary to the decision on the issuc of forum non conveniens

in this casc.

I dissent on the issue of allowing plaintiff Pampin to recover for the death of his aunt. While T joined the

decision of the panel on this issue, further reflection has caused me to change my view.

The majority seems to think that questions of state law are not worthy of en banc consideration. We, unlike
the Supreme Court, do not take a case to pass on onaly one qarrow issue. As the majority concedes, when our coutt
takes a case cn banc it vacates the panel's opinion and judgment. We are therefore free to correct anything that the
panel held and resolve any issue left hanging, even though by itself it would not have deserved en banc

consideration.

The plaintiff Pampin and his counsel soughe the jurisiction of a federal court sitting in Louisiana in a
diversity case. They koew, as the panel and the majority now hold, that Louisiana law would apply. They knew that
under Louisiana law piainiiff Pampin could not have recovered for the death of his aunt. Plaintiffs such as Pampin
who choose their forum should be held to recover only what that forum can give them under the law of the forum,
As thoroughly covered by the majority and the dissent, by choosing Louisiana as the forum plaintiffs were able to
get higher awards than they would have gotten in their native Uruguay. By the same token they should have taken
the biteer with the sweet and vealized that there was no causc of action in Louisiana for recovering for the death of

an aunt.

My position is very short and sweet. Once a proper forum is chosen by a plaintiff he must abide by the laws
of thar forum for all purposcs. When a plaintiff chooses the forum he knows what law is available to him in that
forum. A court would not then have to indulge in deciding an "interest analysis/most significant relationship”
approach to choice-of-law decisions to determine whether or not there is a true or false conflict of inierest or
adopt the depecage theory. 1f it had been a Louisiana citizen who lost an aunt in the crash under consideration, he

would fever be able to recover for the loss of the aunt
Page 1180

a0 matter what theories of tecovery a court could think of, a Louisiana citizen-plaintiff would never ever obtain
what plaindft’ Pampin did.

My view would bring certainty, predictability, and uniformity of result in accordance with section 6(f) of the
Restatement (Second) of Conflict of Laws and would certainly bring about consistent determinadon and
application of the law to be applied as per section 6{g) of the Restatement. 1 probably will be a lone voice erying in
the wilderness, but I believe that my approach of telling 2 plaintiff that once he chooses a forum and it is decided
that the law of that forum will control, he is choosing his forum with his eyes wide open knowing what he can and

cannot recover under the law ot that torum,

1 therefore dissent in allowing Pampin to collect damages for the death of his aunt in a coutt sitting in

Louistana.

JOHNSON, Circuit Judge, concurring:

I concur in all of Judge Hill's opinion except foomote 25. 1 do not join in footnote 25 for the reasons stated in

Judge Garwood's concurring opinion.
GARWOOD, Circuit Judge, concurring in part and dissenting in part:
1 concur in all of Judge Hill's opinion except foototes 25 and 38.

In what almost ameunts 1o an afterthought, we employ a footnote 1o partially overrule more than fifteen
published opinions of chis Court decided within the last six years. The Jones Act issue is simply not before us
this case, and has not been raised, brefed, or argued. 1 am not aware of any of our Jones Act cases where the result
would have been different had a more clearly Reyno-otiented analysis been followed. it would be far preferable, in
my view, to determine the interplay of Reyno and the Jones Actin a case where the question is squately presented

and makes a difference to the resule. 1 therefore do not join in {ootnote 25.
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As w footnote 38, T join in Judge Gee's diss
PATRICK E. HIGGINBOTHAM, Circuit Judge, concurring in the judgment:

1 concur except in two regards. First, we ought not have teated the Jones Act issue, although [ am persuaded
by Judge Hill's writing that we should not have a separate forum non conveniens rule for Jones Act cases; nox
should we have re-examined the panel's treatment of the Louisiana choice of law issue, an issue we did not take this

case en bane to reconsider and which has been treated only in the opinion writing, able though that is.

Second, with deference, 1 am not persuaded by the analysis of the Erie question. 1 give greater weight to the
interests favoring application of Louisiana law and less weight to the federal forum interest in self-administration.
In more direct terms, 1 read Hanna v Pluner, 380 1RS, 460, 85 8.Cc 1136, 141 Bd.24 8 119653, and

75 8.0 893, 21 H 14 983 (1958 by a different

Ridge Ruei Hlectric Coonerative, Ing

TSR ALEE

fight. The choice between a state or federal rale is in any event so close that 1 would silently join the majority if the

rationale were not otherwise important.

Hanna involved a Federal Rule of Civil Procedure governed by the Rules Enabling Act; the Hanna court
deferred to the Federal Rules, not because of federal forum interests inherent in article 111, but because under the
Rules Enabling Act, they were approved by Congress, the Advisory Comumittee, and the Supreme Court. Here we
have 2 judge-made rule of foram non conveniens that displaces an arguably core decision of the state meant to

assure its residents a forum in the United States.

OF course, federal courts have an interest in self-administration; they do in every Ere decision. But that

iaterest must be vicwed with castion when it lacks the support of the Rules Enabling Act mandate or
Page 1181

an independent constitutional interest such as the seventh amendment; these are important, sometimes the

dispositive, variables in an Hrie analysis.

O the state side, it must ot be forgotten that Louisiana has ne doctrine of forum non conveniens. That is,
1ouisiana has not accepted the idea that its citzens may be denied the right to a court in the United Stares for
reasons of cfficiency or to otherwise husband judicially found resources. We are not choosing between a federal
and state rule in circumsiances where the federal formulation of a rule, while sccuring interests similar to a state
rule, leads 1o a different result. Rather, we are asked to reject a decision by Louisiana that lies closer to substance on

the spectrum of substance to procedure than would an adopted rule of forum non convenicns.

The majoritv states that "our task is to evaluate whether applving federal forum non conveniens in this case
R v El
advances or hinders the 'twin aims' of Erie." In Hanna, the Conrt identified the twin aims of Erie as )

discouragement of form-shipping and (2) avoidance of the inequitable administradon of the laws. Hanng, 38018,

ar 463, 85 S.Cr.at 1142, The majority contends that the second aim, avoidance of the inequitable administration of
the laws, can refer cither to cxtrinsic considerations of the fairness of the competing srate and federal rules to the
partics, or o intrinsic considerations of the federal forum's own intetests. The majority concludes that "Hanna
intends the latter.” But Hanna was concerned about the unfairness to citizens of the forum state when different
rules are applied in state and federal courts in diversity.

When the Hanna court spoke of the twin aims of Erie, it also stated, "The Liie rule is rooted in partina
realization that it would be unfair for the character or result of a litigation materially to differ because the suit had

been brought in a federal coure™ Id. at 467, 82 5.Cr. ar 1141 The Hanna court then quoted from Erie to explain its

point:

Divessity of citizenship jusisdiction was conferred in order to prevent apprehended discrimination in state courts

against those not citizens of the State. Swift v Tyson |41 US. (16 Pet) 1, 10 L.Id. 865 {1842} | introduced grave

diserimination by non-citizens against citizens. Tt made rights enjoyed under the unwritten 'general law' vary
according to whether enforcement was sought in the state or in the federal court; and the privilege of selecting the
court in which the right should be determined was conferred upon the non-citizen. Thus, the doctrine rendered

impossible equal protection of the law.
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Hanna court then added, "The [livic | decision was also in parta reaction to the practice of forum-shopping’ which
had grown up in response to the rule of Swife-Tyson." Td. Thus, the twin aims of Fric, according to the author of
Hanna, are discouraging forum-shopping and avoiding discrimination against citizens of the forum state by non-

citizens.

Further evidence thar the Flanna court was referring to unfairness to citizens of the forum state when it stated
that the second aim of Erie was avoidance of inequitable administration of the laws is found in footnote 9 of the

opinion:

Erie and its progeny make clear that when a federal court sitting in a diversity casc is faced with a question of
whether o1 not o apply state law, the importance of a srate ruie is indeed relevaat, but only 1n rthe context ot asking
whether application of the rule would miake so important a difference to the character or result of the litigation
that failure 1o enforce it would unfairly discriminate against cirizens of the forum State, or whether application of
the rule would have se fmportant an effect upon the fortunes of one or both of the litiganes that failure to enforce

it would be likely to cause a plaintiff to choose the federal court.

Id. n. 9. {emphasis added}. Nothing in Hanna suggests, as the majority does, that
Page 1182
"ineqquitable administration of the faws” describes the interests of the federal forum.

The majority avoids the constraint of Hanna 's text and argues that the "equal protection” interpretation

cannot be correct because it

would take federal courts into an analysis of the "fairness” of the state rule, in other words, its wisdom and
propaiety. This could vnly lead ro normative assertions by federal courts that a given state law cannot be applied
because to do so would be "inequitable.” But it was preciscly this normative role, this role of federal courts as
prophets of 2 "brooding ommnipresence,” that Erie condemned. Therefore, Hanna 's second aim must refer to the

federal courts’ own interests in equirable self-administration.

Fam not persnaded because as 1 read i, Hanna made clear that the "inequitable administration” concern does
not involve a bald evaluaton of the fairness of the state rule (an exercise that would be rightfully rejected); rather it
asks "whether application of the rule would make so important a difference to the character or result of the

htigation that failure to enforee it would unfairly discriminate against citizens of the forum Srate.” Id. n. 9

(emphasis added).

The twin aims of Erle are not competing aims. Indeed, they arise from the same source and serve related
purposes. If a federal court in diversity applics a tort rule different from the state rule, and the federal rule requires
a result opposite to what would be had in state court, then litigants will shop for the forum with the rule favoring
their position, and a citizen of the state being sued in federal court will not have the same protection of the laws as
he would had he been sued in his state's court. This says nothing of the "wisdom and propriety” of the tort rule. ! I
take comfort from the Hanna Court's purpose in identifying the twin aims of Ere: to explain the contours of the
"outcome-determinative” test, The fact that different federal and state rules result in conflicting outcomes matters

only 1o the extent that it gives rise o forum shopping or unfair discrimination against citizens of the forum state.

Finally, the Hanna Court's very application of the twin-aims-of-Etic analysis to the issue before it suggests
that the Court’s focus was upon tforura-shopping and discrimination against citizens of the foram state, rather than
the needs of the federal forum qua forum. The issue in Hanna was whether service of process must be made in the

imanner prescribed by state law or that set forth in Fed R.Civ.P 4(d)(1). Although the service had satisfied the

federal requirements, it did not comply with state law. The Coure, after discussing the rwo purposes served by the

outcome-determinative test, noted:

Though choice of the federal or state rule will at this point have 2 marked effect upon the outcome of the
litigation, the difference between the two rules would be of scant, if any, relevance to the choice of a forum.
Petitioner, in choosing ber forum, was not presented with a situation where application of the state rule would
wholly bar recovery; rather, adherence to the state rule would have resulted only in altering the way in which

process was served. Moreover, itis difficult to argue that permitting service of defendant's wife [the federal rule] to
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take the place of in-hand service of defendant himself |the scate rule] alters the mode of enforcement of state-
created rights in a fashion sufficiently substantial' to cause the sort of cqual protection problems to which the Erie

opinion alluded.

Id. 330 118, ar 469, 85 S.Ct. ar 1142-43 ffootnotes omitted).

1 see two interests weighing in favor of applying state law—-the twin aims of Erie. But as a result of its
interpretation of Hanna, the majority drops away the related, second interest-—-avoidance of discrimination against

citizens of the forum state.
Page 1183

In refusing 1o apply forum non conveniens, Louisiana has decided to provide greater protection against
forcign actors, through access to local courts, than is available in federal courts. Application of the federal rule in
diversity wili have the potential of depriving the forum state's citizen of the material benefit of a convenient and
friendly forum. Thus, although this case involves a twist on the typical Erie case--the nonresident defendants
receive the benefits from the choice of forum--the attending disctimination against citizens of the forum state is no

less real.

I

Just as the majority's intetpretation of the twin aims of Eric places too little emphasis on the state law
interests, it likewise places too much emphasis on the federal forum interests in self-administration. The majority
argues that "Hanna gives us good reason 1o hold that federal coutts have inherent powers under Article 111 to
displace state laws on mateers involving their basic competence as courts.” The majority reasons that because
#Hlanna "held that Congress has the power to override state law by the Federal Rules in 'matters which, though
falling within the uncertain area between substance and procedure, are rationally capable of classification as either,’

* (quoting Hanna, 380 US. at 472, 85 S.Ce ar 1144 (emphasis added), the federal courts have a general power on

matters involving their basic competence as courts to overside state laws. This slights the fact that Hanna mnvolved
the question of the validity of a federal rule of civil procedure under the Enabling Act As the Court in Hanna

noted:

[M]n cases adjudicaring the validity of Federal Rules, we have aot applicd the Yotk rule or other refinements of Erie,

but have to this day continued to decide questions conceriing the scope of the Enabling Act and the

constitutionality of specific Federal Rules in light of the distinction set forth in Sibbach |v. Wilson & Co., 312 .S

506180 422 85 1 Ed, 479 (19413 1.

Hanng, 380 U8, 4t 470-71, 85.8.Ct, ar 1143-44 (citation omitted). The Court further explainc:d that

fwlhen o situation 1s covered by one of the Federal Rules, the question facing the courtis a far ery from the typical,
relatively unguided Eric choice: the court has been instructed to apply the Tederal Rule, and can refuse to do so
only if the Advisory Commireee, this Court, and Congress erred in their prima facie judgment that the Ruie in

question transgresses neither the terms of the Enabling Act nor constitutional reserictions.

1d. at 471, 85 S.Co. at 1144 (foornote omitted); see also Burlington Northern Railroad v. Woods,, —— US. -, -

-, 307 8.C0 967, 970, 94 LEA.2d 1,7 (1987) (Fed. R.App.P. 38 applies in diversity suit instead of conflicdng state

rule). It was in this context then that the Court in Hanna held that

the constitutional provision for a federal court system (augmented by the Necessary and Proper Clause; carries with
it congressional power to make rules governing the practice and pleading in those courts, which in turn includes a
power ro regulate matters which, though falling within the uncertain area berween substance and procedure, are

rationally capable of classification as cither.

1d. 380 US. at 472, 85 S.Cr. at 1144, However, Hanna does not give federal courts the power, beyond the

mandate of the Enabling Act or other such statute, "to displace state laws on matters involving their basic

competence as courts” without being subjected to the strictures of Erle.

The majotity argues that such power is inherent in article 11, but the Court in Hanna stated that the
Constitution placed in the hands of Congress the primary power fo make rules governing the practice and

|85 8.Cr at 1145; see also C, Wright, A, Miller & E. Cooper, 19 Federal

procedure in federal courts. Id. at 47
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Practice and Procedure, Sec. 4309 at 140 (1982). T concede thar a federal court possesses 2 secondary power of self-

management under article 171, But 1 do not think the forum non
Page 1184

conveniens doctrine, which undaubtedly falls into the arguable area between substance and procedure, is entitled to
the same preswmnption of validity in diversity as the Federal Rules of Civil Procedure. Rather, forum non
conveniens must survive, if at all, under the standard of Tirie and af its progeny. We should look to

356 1S, 528 7TR.S.Cr 893, 2.1 . d.2d 933 (1958;, rather than

Haona, for the proper Lrie analysis.

In Byrd, the plamtiff, an employee of a contractor that was working for a utiliey company, was injured while
connecting power lines for the udlity. The plaindff brought a diversity suit against the utility for negligence. The
utility asserted as an affirmative defense that the plaintiff was its employee within the meaning of the South
Carolina Workmen's Compensation Act, and the plaintiff's exclusive remedy was thus compensation benefits under
the Act. The Frie question was whether the factual issues raised by the affirmative defense were to be decided by
the judge or the jury. State law required the judge alone to decide on the evidence whether a defendant was a
statutory employer. Federal law required that all disputed questions of fact be decided by the jury. The Supreme

Court held that federal law applied.

The Byrd Court employed a three-factor balancing test to conclude that federal law applied: (1} the

significance ot substantive character of the state rule under state law and (2) the likelihood of differenc outcomes,

were weighed against (3) the importance of the federal interests or policies underlying the competing federal rule.

Byrd, 356 LS a1 535-40, 78 S.Cr. at §99-902. In weighing these interests the Court noted that the state rule did nor

rest on any special policy of the state compensation law; nor was the choice of rules here likely ro give rise to

forum-shopping On the other hand the Court identified important federal interests at stake:

The federal system ie an independent system for administering justice to litigants who propetly invoke its
jurisdiction. An essential characteristic of that system is the manner in which. in civil common-law actions, it
disuributes trial functions between judge and jury and, under the influence-if not the command--of the Seventh

Amendment, assigns the decisions of dispured questions of fact to the jury.

1d. at 537, 78 8.Ci. ar 90l (footnotes omitted; citadon omitted;.

"The Fifth Circuit considered similar questions in Rogine v, Shinman, 411 12 305, 369-70 (5th Cir.1969) (en

banc), and Jones y; Beneft Trost 1ife Insurance. Co., 800 B2d 1397, 1400 (5th Cir.1986). In Boeing, the issue was

whether the federal courts should apply a federal rather than a state test to determine the sufficiency of the

evidence to create a jury question. The court, relying on Byrd and Planters Manufaciuring Cey, Proteciion Muiual

Tnsurance o, 380 124 869 (5th Cir), cert. denied, 389 118, 934, 8% S.Cr 293, 19 LEA2] 282 (1967), held that the

federal test applied in diversity cases. The coust reasoned that "[flederal courts must be able to control the fact-
finding processes by which the rights of litigants arc determined in order to preserve 'the cssential character’ of the

federal judicial system.” Boeing, 1411 F.2d ar 369.70. The court had reached the same result in Planters, There Judge

Tuttle expiicitly acknowledged the impact of the seventh amendment on the question: "If the seventh amendment
requires uniformity in the exercise of the jury trinl right in the federal courts, surely that subsumes uniformity in the

exercise of the power to direct a verdict or grant 2 judgment n.o.v." Planters, 36¢ 224 at 871,

In Jones, the Eric question again involved the court's division of responsibility between judge and juty. The
state law required that the trial judge first determine for himself that a defendant insurer had no "reasonably
arguable” basis for denying coverage before submitting the question of punitive damages to the jury. The Fifth
Cireuir held, without discussion, that the
Page 1185

14 1400. As in Byrd, Planters, and Boeing, the seventh amendment's influence

W1

in [ones is undeniable. Thus, in my view, Boeing and Jones are correct not, as the majority suggests, "because the

federal rule governed. jones,

relationship between judge and jury goes to the heart of the independence and inteyrity of an Article ITI court,”

but because the sevench amendment sets one standard for all federal courts for defining the relationship between
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judge and jury. This interest in uniformity is a powerful federal interest that overwhelms the limited state interest in
state rules that would leave for jury decision more than is constitutionally required, rules that implement but are not

ntegral to policies of substance.

v

Finally, 1 disagree with the suggestion In the majority opinion that Byrd gives too little recognition to the
federal interest in self-administration and that Hanna gives more; that under the authotity of Hanna, we can

dispense with Byrd altogether.

In my view the Supreme Court's cases must be read together. As Professor Wright put it "Although Hanna is
the Supreme Court’s last major contribution to the Erie doctrine, the other principal cases--Lrie, York, and Byrd--
certainly cannot be disregarded. The four decisions build upon and inform one another.” 19 Wright, Miller &
Cooper, supra, Sec. 4504 ar 44. % As | have explained, Hanna gives more weight to federal forum interests only in
the sensc that the Enabling Act gives more. But Hanna is cxplicit that in cases not arising under the Enabling Act,
we must look to Guaraney Trast Co. v, York, 326 118, 99, 65 5.Ce. 1464, 89 IL.Fd. 2079 11945 (state statute of

5. 4t 469-70, 85 S,Ct, at 1142-45.

limitations bars diversity suit} and Byrd. Hanna, 380 U

Burd gives all the recognition to federal forum interests that s warranted under the Constitution. In most if
not all Erie cases, the federal forum's interest in self-administradon is present. Byrd suggests that this interest io
self-administration outweighs the policies underlying the state law and the interests embodied in Erie only when it is

bolstered by other uniquely federal interests—-in Byrd the scventh amendment. Indeed, five years after the decision

is

in Byrd, the Supreme Court held that federal rather than state law "governs in determining whether an action

legal' or 'equitable’ for the purpose of deciding whethert a claimant has g right to a jury trial.” Simler v Coane
LS. 221,221,838

federal policy favoring jury trials is of historic and continuing strength.... Only through a holding that a jury-trial

1,609, 610, 9 1.1:d.2d 691 £1963) (per curiam). The Court, citing Byrd, explained that "[tjhe

right is to be determined according to federal law can the uniformity in its exercise which is demanded by the

Seventh Amendment be achieved.” [d. at 222, 83 S.Ct ar 610 (cifations omitted; footnote omitted).

To give this federal interest {n self-adininistzation even more weight means that judge-made rules like forum
non conveniens haviag some affect on federal court administration would be accorded deferential review
compatable to the presumption of validity given Federal Rules. We thus would bave moved to the opposite extreme

of York. As Justice Harlan explained in his concurrence in Hanoa:

Whereas the unadulterated outcome and forum-shopping tests may err too far toward honoring state rules, 1

submit that the Court's "arguably procedural, ergo constitutional” test moves too fast and far in the other direction.

Page 1186

.
Y

{Harlan, I, concurting). Justice Harlan's words, which gave reason

Hanna, 380 118 a6 476, 85 S.C¢ a0 £146

ro pause in Hanna, applics with even greater force in cases like the present onc, outside the bounds of the Enabling

Act.

But having said all of this, whether Louisiana's rejection of a doctrine of forum non conveniens is such an
exercise of the state's primary power to define the substantive rights of tortfeasors that it ought not be displaced by
a rule of administration constructed by federal judges remains a close question; its efficiency concerns so inevitably
drive away from substantive policy that one's inumediate reaction is that application of a federal rule is surcly
correct. But 1 am not so sure when the choice is not between competing rules bur between a federal rule and

state's rejection of the doctrine, Regardless, the outcome is not the foundation of my disagreement.

* Unless utherwise indicared this opinion is joined by all members of the court.

1 OF the numerous sctions arsing from this crash, approximately 52 were filed on behalf of 42 passengers of Flight 759 who were forelgn

sroia and Flotida, On Occober 13, 1982, the Judicial Panel oo Muhti-district Lidgation

pationals. Most of these actions were brought in

transterred all federal actions arsing out of this accident to the Hastern Distnict of Louisiana for prewial proceedings.

Pretvial procecdings in these cases were completed in late 1984, and on January 9, 1985, the Multi-district Litigation Panel remitted the cases to

the courts in which they were originally filed for further proceedings.
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ts provided for a tlight from Montevideo

2 e decoased passengers had purchased their round trip tekets in Montevideo, Urugnap. Therr tick

snteviden. When Flight 759 crashed the deccdents were en

i the Unted § ts within the Unsted Srates, and then a return flight to V

o5, thg

reure to Las Vegas, Nevada, priot to returning howe,

iens as to all elaims by or on behalf of forcign ciozcos

3 Pan American also profecred its moton to dismiss on grounds ot forum non conve

arising from the crash of Flight 739 then pending in the Eastern Disorict of Lowsiana,

4 Pan American suggested that the courr, sitting en banc, should consider the petition for mandamus; bowever, no member of the court

requested a poll on the suggestion,

on was also entered

5 The December 16 stipujaiion in the Trivelloni-Loper case i reproduced in Appendix A to this opinion. A similar sdpula

in the Pampin case.

& Plainfss received written norification thar thels claims against the United States had been denied on Jaouary 16,1984 It was not uatil this time

that plainufls could properdy sue the United States. See 28 US.CL Sec. 26

©f the Federal Avistion Administradon, an agency of the United

7 1n their amended complasnrs, plaintiffs alleged char the agenes and coploye

States, wore nealizent in operating the New Oreans Internanonad Alrpost cower and in disseminating information on weather conditions 2« the
time of Flight 739's take-oft.

12, as modified by the Montreal Agreemen, restricts damages to §75,000 for any wrongful
sites are castied out. See CAB Order E-23680, 31 Fed Reg 7302 {1965).

540, 104 8¢ I8 L1

8 The Warsaw Convenion, 49 TS See. 1502 1

death of an inwernational air pas

senger i certain aotification preregy

ot

55 (2d Cir), cert denied, 464 U

v iiranhone Warnaw Poland, 705

See generally frre

9 Tn addressing the Forum now conveniens issue, the pand firsr performed a choice-of-law avalysis. The panel concluded thar Louistana faw was

39 F2d ar 1097 (citing Restatement (Sccond on Coaflicss of Laws Secs.

correctly appiied o most elemeats of the damag

175, 178 (1962)). Since Ametican Jaw applied, the panel star ed that the district court’s ruling would be upheld unless the cases were mote

properly tried i a foreign forum, In ghr of the issucs involved, the panel decided that Louisiana was the proper forum in which these cases

slrould be heard, Id, ac TU98,

oo childeen for the foss of their parents were alse affirmed without remittirer,

180 The damages gives wo the T

an

> Doscrrine of Fotum Non Conveniens, 35

11 For the history and evolutdon: of the doctrine from its Anglo-Scontish origins, see Barrett,
Cal.l.Rev. 380 {1947);
L.Q. 12 {194%}; Bhir, The Doctrine of Forum Non Conveniens in Anglo-American Lasy, 29 Colum LRew. 1 {1929); Note, The Convenient

kel, The Doctrine of Forum Non Conveniens as Applied to the Federal Courts in Matters of Admiralty, 35 Corncli

Forum Abroad, 20 Stan. 3. Rev. 87 (1967).

¢ Higgnbotham dues ot join ia this section of the opmion.
12 For a Seaeription and discussion of {cderal forum non conveniens law seo infra parts 1A, B,

rainst reifying the "substance/procedurce” labels long ago:

13 justice Frankfurter warned as

though they defined a great divide cutiing across the

Matters of "substance” and matiers of "procedure” are much tatked about in the books
Neither "substance” not

donin of law. But, of course, "substance” am "procedure” are the same key-words 1o very different problem
el And

me nvariangs, [

Fprocedure” tepresunts iy implics different variahles depending upou the particular problems for which it is

clared at best, for the ferms are in common use in connection with situations ruening on such different

the different problems are ealy dista

agislation, the impairment of obligations of contract, the enforcement of fuderal rights

ding "sabstance” and "procedure,” we bave held that in diversity cases the federal courts must

And so, puttng ro one side abstractions regs

Firic R. Co. v. Tompkins has boen apphicd

as to contiibutory neghgence.

follow the law of the Stare 2 to burden of proof, as to conflicr of law

sials in avoiding disregard of State law in diversivy cases in the federal courts.

wi

326 108,90, 1U8-10, 65 R0t 1464 1469-70, 89 1. 2079 (1945 (citation omitted),

a1

14 Learned Hand's bricf formulation of the argument is, as usual, porsastve:

1t might be argued tht those cansiderations which will set a court in motdon are peculiar and personal t itself, and that it does not follow that
what 15 enough to move a state coutt o act, should be cnough to move a federal; or vice versa, Such a doctrine would, however, imply rhat the

decision o aceepr jurisdiction is not controlled by any principle and nuiy be at the judge’s whim; and rhat would certainly be too strong @

staxement, Here, as dsewhere, although judicial discretion does indeed imply that the limits are not rigidly fixed, it does not mean that there are

re to remernher the purpese of conformity in “diversity cases.” Tt is that thz accident of

estion at bar,

d in dealing with the

a purpose which cxtends as much o derermining whether the court shafl act at all, as to how it shall

he outcome:

e}

citizenship shall not chang

should follow che New Yorl: decisions,

decide, iF 1t does. For this reason ir seems to us that w

15 While federal law of forum non conveniens is to be applied in diversity cases, we note that the availebility of the doctrine of forum non
convenicns has boen greatly restricted, Only when the more convenient forum s 4 forcign country can a suit brought in a proper federal venue

be dismissed on grounds of foram non conveniens, Wright, Miller & Cooper, Tederat Practice and Procedure: Jurisdiction Sec. 3828, at 279-80
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sor Pain s donited Techoolosies Con, 637 124 775, 784-85 (D.C.Cir 1980), cert. denied, 4

e, 539 V24 1156, 1159 (2d Cie19

N2 80 98,

i Schoerteeleil «

1§ the motion seeks a change of forum within the federal system, 2R US.C. Sce. 14042 applics instead of the common law doctrine of forum

non converiens. Scctfon 14040 provid

For the convenicnee of parties and witnesses, in the interest of justice, @ diserict courr may traasfer any civil action to any other district or

division where it might have been brought.

In zddressing the distinction between section 14041 atul the forum non conveniens doctring, the Supreme Court stated:

Congress enacted Sec. 1H4{a; to permit change of venue borween foderal courts. Although the statute was drafted in accordance with the

doctrine of forum non converdens, it was intended 10 be a revision tather thar a codification of the common Jaw. Disuict courts were given

more discrenion wo tansier under Sce 1404(a) thas they had to dismiss on grouads of forum non convenle

s

v Repue el VIS a0 202 102 8.0 a

12-43 (1983).

zpatrick, "Reyno™ Trs Progeny And Trs

1-6% (citations omiwed). Sco generally b

Bioee Alerraly

3

Efteets On Aviation Lingation, . Air L, & Com.

16 We have found but one case it which this argienent has been raised. An amicus curiac srgued that the disirict court could not invoke the

doctrine of forum nos conveniens to deprive ¢ plaatitf of die rght to lingate n the United States, a proper Warsaw Convention forum. See

1, 730 F2d 80,91 (2d Cie1984). The Second Circuit declined 1o decide the issuc.

cr Lingeas Toory

ancs Co.

rthermaore, some courts have simply applied the forum non conveniens docirine without addressing the possible cffect of seetion 28(1) of the

., McLoughlin v. Commercial Afrways (PTY) Led., 602 ESupp. 29, 33 TIDINY1985).

17 Arricle 1. section L, of the Convention provid
This conventon shali apply to ail international transportation of persuns, baggape or goods petformed by atrcraft for hite..

Convention for the Unification of Certain Rules Relatag ro Iniernational Transportation by Adr, October 12, 1929, 49 Stac. 3000, TS, No. 876

{19545, reprinted in 49 USL Sce. 1302 note, at 430,

The Convention & cle 1, seetion 2, defines incernaticonal air travel as transportation that (1} begins in one suvercign nation and cnds in

another, or {2} begins and ends in the same nation bur with stops in other narions. 1d. The plaintiffs’ deceased relatives’ travels fall into this latker

CATCEENTY.

18 1t might be argucd that ¢ purty mast plead a cause of actdon under the Convention before fts provisions woudd be applicable. CE Bae

, 438 {(5th Cir.1984) {Warsaw Convention creates Cause of aciion), cers. denied,

Alanutes

269 108, 1186, 10

The plaintifis have not affirmatively pled causes of action ansing uadey articie 17 of the

ined in the event of the death or wounding of a

Convension. See 49 LS.C. See. 1302 note, at 433 {"Ihe carrier shall be lable for damage sus

ieve the Coavention should be read so narrow h a antform sysem

cspecially in light of its overall intent to ¢stah

passenger..”), We do not b
- without pleading of

avel disputes. See Mertens, 341 B2d s : (applying Convention to diversity ¢
P s @applying 3

for tr ent of international air

Conventon cause of scdory; Hill, Liunp.s 4 (same}.

19 As a yatfied tresry of the United Staes the Warsaw Convention is ecqual in stature and force as any other domesric federal law. See Daltog v,
vo, dad, 457 Fod 798, 801 (2d Cin 1971}

Didea £ 246 (5 Cre 1978 Srth oy, Canad

seshn, The

y

wention, 29§ Air L. & Com. 205 (1963); Lowenfild & Mendc
3: Rabbins, Jurisdiction Under Article 28 OFf The Warsaw Conventon, %

Note. Article 28 of the Warsaw Conventiom A Suggested Anal (' Mion.L.Rev. 697 (1965-66).

2 See gencrally McHenry, Judicial Jusisdiction Under the Warsaw

United States and The Warsaw Conventon, 80 HarvL Rev. 497 {1967

MeGill B, 352 {194

21 These two scenons have been construcd as ercating three stages of analysis for derermining where a damage sute arising from an internanonal

. Treary

her arisdiction in the intermational or treaty scnse i estabist

air transportation accudent should be heard. The first stage is whe
e as providud in secoon 28{1).

ion is dependent upon whethet the awsuit is m the proper countey or p

1). The "places” for suit under 28(1} speak to nation-stages and net 1o areas

(D.Kan. 1982). Finally, the appropriateness of the

jutisdiction under the domestic law of that forum. [l v,

dormeste court to hear the claim is determined by the local law of the forum, Le. venue, Swoith, 432 B2 ar 800 ("Leis only after jurisdiction in

is Tl that the question of venue s reached and a determination made tegarding the appropriatencss and convenience for the

Supn.an 1033 ([Wie hold thar the Warsaw Convendon dues nor eficer the court's

both ser

pacdes of a pardeular domestic court.”j; Hill,

tniny thar this suit may properly be heard by a court located within the rertitosial limits of the United States.”).

jurisediction or venue beyond afft

We recognize that the above-cited cases do not involve forum soe conveniens monons to transfer or dismiss after 2 Warsaw Convention

forum has beea sclocted. See also Commercial Union Tnsurance Co. v, Pan American World Aleways, Inc, 17 AviaCas. (CCH 17,652, 17,653

-arch indicates no such cases exist. We believe however thar they demonstrate the reluctance of American cowrts t© hold

Sup 1YR2). Our res

ailable in a case to which the Conveaton applics. Our holding inday on the Convertio suc cibodies this

nestic procedural law
sarpe refuctance.

a tcket for a Montreal-Fraok furt-Montreal top
£

our Canadian citizen crashes on the flar coastal phins of northern France near Calais, The surviving widow of the unfortuaace Canadian citizen

Jew York buy

n while vistung ?

23 A simple examptle will be fHustrarive. Suppose a Canadian citize

an Lufthansa, a German aisiine corporation doing business i New York. Afier cight hours of trans-Atlandc flight, the mfthansa flight carey

s in the Southern District of New York for wrongful death of her husband. Her selecdon of the Linited States

sues Lufid
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appropriate since the ticker was purchased in New York. Subject matter jurisdiction and personal jurisdiction existin the

mvendgon f«.»tum 33

New Y

forum under federal law, Under plaintiffs’ interpretation of article 28(1) the suit would have i be litigated in New York despite the

imited refadonship with the Unired §

24 Te has Luen suggested in the partdes’ briefs that Gulf Oil and Koster established different standards for dismissal on grounds of forum non

@

conveniens becanse the Court atilized different language in addressing the issue. We befieve this acgument is meritless and agree with the District

the two cases catblish a single "balancing of conveniences” approach. See
tented, 454 LIS TI0R, 102 800 980, 71 L1id.2d 116 (1981

cert. denicd, 448 U8, 830, 101 S.Gt, 248, 66 L bdl2d 116

of Colimbia and Second Circuits

; Alcoa

L LOBL), cert. d

2d Cir),

25 We recognive that in Jones Act and genceral maritime cases we have in the past udfized 2 modified analysis on FOtum nen conveniens 1ssues,
i 194 (5th Cir 198
1330 (5th Cir.1983);
AR 124 837, RIR (th Gri1984),
i, 218 (5th Cir1984); Gahr

A 1216, 1217 5ch Cin 19843,

§45-46 {Seh Cir. 1983);

o MUE !
=24 41313

vy Roading & Base Rl L, 1377-78 (Sth Cin 1985); My (2
- Vemacks, i, 243 1ol 289 202.03 Gih Cin 1984y, In .
Kuben 2
, 1192 (Beh Cie 19843 §
193523Y; De Oliveirs x. D43t Maring Drilling G,
s Yar
GR Bad 1107, 1108 (5rh Cin 1982); Volyrakis
Y Chinzor v, Transwoeld Dirilling Cen, 648 £.2d 1015, 1017218 (5h Cin1981), cert. denied, 435
. Agios Nicolags Y, 628 £.24 308, 315 (Gth Cie.1980), cert, denied, 454 LS 816, 102

2l 1140, 1145 (5th Cir.1984) (applying similar anulysi

Mgt Ly s

Liinen, BV,
2 453, 861-62 (5th
3, 1274 (5th Cir), reh'g dended, 710 [L2d 83

Sth Ui 1983y Zokic v Readipyr & Pates Dt

.24 379

Repralba v Sevdeil Co,, 6

3}

193, 866 (5th Cie 1982

, reb'y denied,
KM/VISABELLE, (08 Fad
LS 1019 102 9.0 1714, 72 1. Ed.2d 130 (19

S0 92, 70 LA d 84 70981, See also L

non-jones Act maritime case).

Thus

Inited States law governs the acdons.
S 221, 87 1L 1254
ihi

In thase cases we have begun dhe forum non conveniens analysis by fest detcrmining whethel

345 1

10 Fawrttren v Larses

decision s made by considering the factors counciated by the Supre

0 S04 AR, 3 L 2d 385 /1959y and Hellenic Lines v Rho

s

Romero v Inrernateonal Tormng
LIS, 36, 80 8.0 1731, 20 LED 2 257 {18

court determines that United States law docs not apply, the court balances the private and public convenience factors caunciated in Gulf Oil and

Lperatons

ted States faw does apply, it ordinarily keeps the case. If the

It the coutr deternunes that Ur

Revne. See AR 753 F24d a1 1333 0. 13

W have never dircedy addressed the issue of whether this modified analysis for forum non convensens issues in the Jones Act and manome
S Y o
Zd

arcas is conststent with Reyno, We have nuted that it may not be. See De Olivera, 2 $45 {applying modificd analysis and ciong Revno

12 o8 218 (same). The circuits are also split as to whether a modified analysis for Jones Act and
2 H2¢ 47, 48 {2d Cir.1983) Jone all vther

782 B2d 1478, 1479 (9th Cin1986) (adopting modified analy:

ce also Koke,

with Bur sce signal

treated lil

AACT Ta

s Ul of Phalipptues

mardtime cases is appropriate. Compate {x

sis

R 4

tssues) with Yitlar v Crowley M

s v, Lido Magitine Co-M/V ROYAL ODYSSEY, 7

CASCE O FOFLN RO CORVENICNS

6 126 1512 (1uth Cie 1983 (same;. None of these

announced by Fifth Clrcuit) and 5§

cascs howover have specifically addressed the effeets of Reyno,

Jones Act action is appropriare i

We have found oo o that squarcly confronts the ssue of wherher a modilied analysis in the context of
t } ¥ .
g AL NGl 10

, the court recognized vur approach bat

serrii v Beig

the post-Reyna era. s

decded that it was inconststent with Reyno 's command that federal courts should avoid exercises in chivice-of-law or comparative law when

The court in Sherrill also noted that the Reyno decision carved out no

addressing forum non conveniens 18sucs. &

exception for Jones Act or muaritimce cases from its broad pronouncement that "[t]he possibility of a change in substantive law should ordinarily

¢ or even substantial weight in the forum non conveniens inquiry. Id. ar 1035 {ciring Reyno, 434

We also can discern no overriding jusofication for refusing to apply Reyno 's principles and this opinion’s procedural rules to forum non
mof the

and appii

conveniens issaes in Jones Act and general maritime cases. We believe that 2 single and uniform approach to the ans

Forum non convenicns docerine bost serves fitigants and the conrrs. We, therefore, expressly disapprove of and overrsle our Jones Actand

snaritime caselaw that utilizes 2 modified forum non conveniens analysis, Henceforth, alt cases, including jones Act and maritime actions,

g(.‘ﬂ(

are governed by the dictates of Reyno and this opinion

™ fudges Garzz wson, Garwond, and Higginbotham do not join in this footmote.

Hon deserves less deference is not an invitation to accord a forcign plaintiff's

26 The Court's language that a forcign plaintifT's forum sc

an Forum ne deference since dismissal for forum non conveniens is the exception rather than the rule. Wright, Miller &

sclection of an Ame
Cooper, Federsl Praciice and Procedure: Jusisdiction Sec. 3828, at 201.92 (2d ed. 1986). The fact that plaintiffs are foreign is cot, in and of itsclf,

ient to reyuire dismissal under forum noa conveniens. See Tokyo Marine & Fire Ins. Crn. v Bell Hdlicopter Texeron, 17 Avi. Cas. {CCIT)

ey

17.321, 17,322 (SD.Tex 1982); see also Fiezpatsick, "Reyna™ Iis Progeny And ts Liffect On Aviation Lidgation, 48 ). Air L. & Com. 539, 357

{1983).

The Court aln cawioned that an Amencan "citizen’s forum choice should nor be given dispositive weight” and that "dismissal should not be

fled suit 1 his home forum. As always, f the balance of conveniences saggests that tial in che chosen

automatically barred when a plainff b

defendant or the court, dismissal is proper.” Reyno, 454 TIS, w1 257 o 23, 102 S.Cr 21706 0.

124 1159, 116263 n. 1 {5th Cin1987).

forum would be unnccessarily burdensome for

der

Reroots Intornation:d, f

23, See also Sche
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it in the remedy provided by the alrernative forum being so clearly inadequate or unsatisfactory

a unfavorable change w the law which res
162 S at 265, Such a change may allow x onurt 1o

cn substantial weight by a court. 1d. at 25
s Id. ar 254 . 22,

suels that It b o0 remedy at all can be

conclude thar a dismissal would not be in the interese of just

28 The Supreme Court has not explained how much deail by a movieg defendant is required. We belicve the necessary detail will depend upon

y knowledge

the pardeuiar faces of each ch case will present Facroal situations which might suggest that the parties have greater or Joss

about the faces of the dispure. The issues that are contested will also affect the amoant of detail reguited of 3 moving defendanc. As one coure

has stated, however, "a mation to dismiss for forum non conveniens does not call for a detatted development of the ennire case.”

4,451 n 3 (2d Cin 19 2AILS 1UA2 90 5, 81, 26 LA 2 781 (1970,

), cort. demied, ¢

note 26 sapra and accompanying text.

30 We helicve the timelingss of the motion is one of the private "practical problems” 1o be considered under the Guif Oil and Reyno principles.

Schertenteib v Traum, 389 E2d 1156, 1161-64 (2d Cie1978) {proper time to est availability of the alternate forum is the time the motion

is filed).

32 The districr voutr should oxplain ies decisic smenaking process clearly and in sufficient deail to permit us adequately to review it cither by

giving written reasons o by dictating the reasons for its decision into the record with the same degree of explicitness. We emphasize that beth

the parties and the district court should endeavor to ensure that specific findings and conclusions are made either in writing or ogally on the

record.

tten of oral explanation of the court's decision we will not be reluctant to vacaie the lower court’s

If we are nor supplicd with either a v

reudicad v e

judgment and remand because we do not perform a de novo resolution of forum non conveniens issues, B

cification of reasons and development of facts 1o support decision to

1308 (11ch Cir1985) {court vacated and remanded for spe

for forum non convenien

338, 104 800 349, TR LI 2d 315 (1983

{ Stedd Corm s T8

1957

A,

Poyer
SAMVEG

34 Through our observagons that i ppailate revicw of a forum non conveniens decision may often follow a tral on the marits, wa do not
suggest that districe courts and parties should not use the certification procedure of section 1292{b), nor do we suggest that we will be reluctant

v of 2 forum non conveniens deetsion. We, of

te> accepr such certifications. Certification is a proper method t obain pro-erial appeliare revi
couarse, will remain reeeptive to receiving certifications when they are forwarded from the district conrts, However, since the decision o cortify is
wichin the discresion of 2 district court, we cannot direct thar ali forum non conveniens issues be certified, That is a matter dependent upon the

particuiar circumstances of cach case and the disrrict court's judgment.

35 The fact that a trial has occurred should be considerd anly an anpellate review A districe court should not comsider the fact of a subsequent

L “The district courc has a duty ro rulc ona

5 post

trial beeause it should not be addressing 2 motion to dismiss for forum non convenic

crual

moton (o dismiss for forum non conveniens before trial fof twa reasans. First, the districe court's decision should be hased upon the

setting a1 the ime the moton is filed which will logically be presial. Second, the practice of carrying a motion to dismiss for forum acn

nd inconvenicnce.

conveniens through tial frustrates the docerine’s overall purpose of avoiding unnecessary cos

Nothing in the requirement that a district court rule on 2 moton o dismiss for forrum non coaveniens a: the time it is filed precludes the courc

from re-cxaminin

ion in light of faces that develop after the foram non convenicns motion has been resolved. 1§ the detendant

properly requests the disticr coust to reconsider its forum non conveniens ruling, the court may review its prior acdon. Howevet, in any
reconsideration the defendant hears the heavy burden of establishing great prejudice to his case or a denial of 2 fair trial in light of changed

circumstances. ¥ the defendant carrics this burden, the distriet court may then alter is originai ruling,

n o dismiss, we belicve it imporrant

¢d after the district court’s ruling on Pan American's mortic

36 While the Decernbier 16 sdpulation was en

the stipulation.

10 note that Pan American and the Unived States had prior to the motdon informed the court of rheit intenton o enter

37 For a casc in which 1b

Por Al Ghikdzen v, Loskheed Adreeaft - {00519431 The government's stipulation, however, did not persuade the District of

# denial of the motion o dismizs. Id. ar 610,

Cedumbia Cireuit 1o reve

38 Judge Gee vigotously objects 1o our decision ro reinstate the p.huel'c choice of Taw analysis. He zlso objects 1o the amonat of damages each

ssuc is a matter of state not federal law

forcign plainiff has recovered. In brief responsc o his able writing, it is firse noied that the conflicts

- of ¢n bane review:. Fa banc review s reserved for only the most imporant federal Taw issues andd

: law are rarcly wor

uf sta;

ancd chat snat
hing in the conflicts issuc involves a question of exceptional

is prompred by the need for 2 definitive starement on the Taw by the fall court,

his case merely involved application of established

imporrnce or would result in a decision that would secure uniformity in future decisions,

s, as stated above, we are not persuacied thar this state law issue is worthy of en banc disserration.

rules to the particular facts of these o

Sceond, even setting aside this prudential reason far not reaching the issue, we are not convinced that the panel's treatment of the conflicts issue

1 was whether the districe courr erred s applying Urugnayan law to allow Pampin the dght

is jncorrect. The issue raised by Pan Amerd
recover Fot the deatl of his aung; this is a recovery not allowed under Louisiana law. The agswer to this decision is made putsuant to ouisiana
441 (stare choicc-of-law

chnice-of-law principles. See .

rudes apphed in diversity ¢

ss).
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s Tnterest analysis is 2 two-step proccss. Fiesr, the court must determine whether a true or false conflicr of interests

fon is made by

This derenain 1y the various competing intesests of the stares involved with a parricular issue. If 2 false conf

the law of the state

. If a true conflict exists,

i

ate with the s applicd and the second step is unnec

LUSIvVe 1

exists, the law of th

with the most sigrificant eclatonship (o a particular issae is applied in accordunce with the principles of the Second Restatemerns of Contlicrs uf

Laves See Drown s DSL Tnsporss, Jog, 300 56,24 478, 481 (Lo App. 1986): Luras x Fodiday Travels. Joc, 432 $0040 666, 668 (La.App. 1984);

Se.2d 193,194 (LaApp. 2d Cir.1984), This wwo-step process must be performed for each significant issuc in the case.

Ford Moter Co

Lee
See Silver v Neleo

for choice-of-law decisions aped applying different Jaws to different parts of the same case is known as depacage., and Louisiana law has adopted

r Leuisiana ko), The process of analyzing separate issues within a single case

2La1985) (app)

this choice-of-law thenry. Sco generally Reese, Diepacage: A Common Phenomenon in Choiee of Law, 73 Colom. L. Rev. 58 (1973),

1¢ a rrue contlict exists reference would be made e provisions of the Restatement. On the issae of the right o a cause of action for death,

section 175 of rhe Resratement provides:

In an action for wrongful death, the local law of the state where the injury occursed determines che righes and liabiltties of the partes ©

with respect to the particular issue, some other state has a more significaat relatonship ander the princples stated n See, 6 to the occurrence

and che parties, in which evens the local law of the other state will be applicd.

Section 6 of the Restarernent provides:

Hf 115 cwn state on choice of law,

rictions, will follow a statutory disec

subject to consttuzional ¢

{23 When there is no ditective, the factors relevant to the choice of the applicable rule of law include:

rstate ad internatic

s the needs of the

thy the relevant policics of the foramg

{c) the relovant policies of other interested stawes and the relative interests of those states in che determination of the parricutar issue;

{d) the prowciion of stified expediations,
(e} the hasic policies undetlying che parnicalar field of law;
{f) cerrainty, predictability and uniformity of result, and

{&) case in the determinadon and application of the Taw to be applied.

The first guesrion is whether there s a trae conflict of laws on the issae of whether Pampin can recover for the death of his aunt, The laws of
rvation does not by itself answer

the ewo involved forums are cerrainly in contlict--Uruguay aliows recovery, Lowsiana does noe-bur this of

s interest in seelny that its law applies is

Lether a true contlict exists, We must also look to the Interests of the two states involved. Urugu:

apparent-—-to ensure that an Urdguayan heir or relative of a Uruguavan citizen wrongfully killed may gain compensation for thar srongful death.

Louisiana's interest in seeiny its law applied so as to prevent Pampin's recovery is somewhat elusive but it could be argued chat Louisiana has an

interest in prowecting, through Emiting the possibility of recovery for wrongflul death to a smaller lisi of relatives, non-resident entrepencurs,
such a¢ Pan Amestcan who do business in Louisiana, Assurning thar chis Louisiana interest does exist, then 4 true contlict of interesrs exists on

ernent for guidance.

his legal tssue and we would ture 1o the Re

o0 6, Uruguavan law was properly applicd by the distrier court and affirmed hy the pancl.

Considening sceton 175 and the provisions of
While s would give Louisiana the initial nod because it is the situs of the injury, Uruguay's interest in seeing thar relatives of a
decessed Urupnayan citizen recover damages for those wronpful dearhs overrides the speculative ioterest of Louisiana in protecting non-resident

tion 623, (b), (¢, and {d) of the Restarement.

ction 17

torifeasars, |

Any decisi

Pampin could recover damiages for the dearh of

federal district court's derermunation of the faw of the state in which it sies.” Browning Seed, 1n

2 633, 880 (3th Cir 19845,

Sometroea v Parre Fouinmen

application of a law that no sovereign would apply and tha the Uruguayan

case involv

The dise

s primary complaine is that the result in
1d

lication of the depacage theory often resules in an amalgamation of laws depending upon the relative

1s of their relatives are able to recover more here in the Umited Staes than they could io

citizens secking recompense for the wror

Uruguay. On che firse poing, the very apy
) F APk
. Since Lowisiana has adopted this theory we are not free to ignore it in favor of a result we

s of the parniealar forum o a particular issuc

IO

might otherwise think appropriatc.

cem the dissent wishes to take away with the left hand whar i gives with the right. The dissent agrees thar the

cond poing, i would
n this case are endded w litigate cheit claims in the Uniced States. Bue the dissent asseres that any recovery they might recover must

Ao the

plainuiti

guayan jury. Thus while we say "Yes plaintitf you have

shown vou are entitled to have your claim heard in the Uniwed States,” we would add parenthically "But you can not recover thie same amount 23

"approsimate” the recovery they could have obained in a Urogoayan court from a Ur

a native litigant can” Admiteedly the Unlied Seates forum is a gencrous arena, that of course is one reason why it is a popular forum for fivigants.
But entitlement 1o be heard in a United States forum is not automatic, as we have discussed carlicr, Flence, since these plainitts bave

ive them of the full benefis of that forum,

2 discern no reason o dep

demonstrated thar their cas properly within a federal forum we

over, appears unfir in requiting Pan American to compensate

Nothing, 1

2t this is somehow unfair to Pan Americar

The dissent argues t
«ens For the death of their relatives by American jury standards when Pan American was admirttedly responsible for their

these 1
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inted States and when Pan Amencan charged the same price for airfare in the United Seates to the deceaSed Urnguayan

passengers as it did o domestic passengers. Both facts indicare that Pan American could reasonably andcipate being held accountable to

American standards for the deaths of these foreign citizens.

wk Chicf judge Clark and fudges Garza, Gee, Garwood, Jolly, Davis, and Jones do not join in the opinion's reinstatement of the panel's

chaice-of-law decision,

ed rules to the

1 The majority relics on prudential reasons for declining tw reach th hie case merely involves "application of cstab

pardealar facts” and matters of state Jaw are "rarely worthy of en banc review." For me, this case is an exception to those rutes. Our task s to

that directly address this facr pattern, a damages-only conwoversy

apply the Louisian faw faithfully and correetly. I find no Louisiana cas

i [ also find nothing in the state law that indicates a Louisiana court would apply the "estublished roles” as the

i by foreign plain

awjority has. Rather, my reading of the sources upon which Louisiana law relies, the general principles governing interest analysis and the

indicates thar the majoriny’s analysis fails to yecognize the full gamut of principles that guide interest

ement {Sceond) on Conflicr of Laws

, bas

analysis. Understandably so. {nterest analysis 15 relatively young, The decisional base, from which emcerge patterns appiying iierest anaiy

ising that since the adopdon of interest

aun o address the wealth of verying fact stwations that presene conflict issues. 1t 1s not surg

sion in 1972 the Louisiana courts have not been called upon o apply the doctrioe to the sttaation presented here. As
. (Pan

the Jagers de

dant airline concedes Habi

reasonably expect (0 see this iscue again. In aircrash disasters, as a rule, the de

ster case in which Hahility was contested was nine years ago. Ig at john F,

sh dis

st reported mass airer:
= 1118, 112021 (KDNY.197

t1y cuses brought by plalntifTs forcign to the forum, expecially in controversies anising from mass di

Nigpeort, 479 FSi a damages-only contlict iss

Thus, our court is prone to addressin

sters,

i chivers

-ase en banc to address the choice of law decision, we are squarely presenved with an opportuaity 1o correct

Although the court did vot ke t
what | pereeive as a faulty analysis by our court. The majority would prefer to finesse the issue. In cffect this will saddle an unfortunate pancl in

the futere with the difficuls task of sorting through the issue, guided in all probability by no definidve statement from the Louisiana courts and 2
2 £ s 8 ¥ D

patchwork of ambiguous and contradictory thoughts in dhis en banc decision. The rule in this Circuir is that enly through the on bane process

Thus, even if a majorty of the Court should uldmately disagree with the view adopted in a pancl opinion, the

will a pand apinion be overrul
ion--will still semain, Uoless and until the Lowsiana courts

“prudential reason” for declining ro decide t -char this is a stare Jaw qu
have nat in the past fourteen years, we are in danger of confirming the aphorism that "Some courts live by

809, $10 (1801).

ssuc, which they

reach this pre

correcting the errats of orhers and adhering to their own.™ Ellison v Georgia RR., 87 G, 691, 695-96, 13

g, 437 %0 2d 319 (ha App.

s apply when the choice of law s nov specifically yroverned by state statute. See e.g, Shaw v, Fe

2 These princip

3 For example, the Restatements gencral rule for torts is:

{1} The rights and liabilitics of the partics with respect w an issuc in tort are determined by the local law of the state which, with respect to that

¢, has the most signsficant relaronshin 1o the occutrence and the partics under the principles stared in Sec. 6.

3 Comeacts w be taken into account in applying the principles of Sec. 6 tw determine the faw applicable ro an issue include:

y occurred,

the place whese the

3 occusred,

) the place where the conduct causing the inj

{3} the domici], residence, nationality, place of tacorporation and place of business of the parties, and

{63 the place where the relationship, if ang, berween the parties 1s centered.

These contacts are © be evaluated according o their relative importance with respect to the pardentar issue.
Resratement (Second) of Conflicts of Laws Sec. 145 (1969).

4 We discover, however, the two steps are interrelated: whether a saate has "ne interest,” because no relevant stage policy is implicated, depends

> on the reladonship of these policics o the controversy and the partes-—a question

ot enly on the content and objectives of its laws, bu

sesolved to the

econd step.

5 The domiciliary state’s interest 1 insuring that its restdents are adequately compensared in wrongful death actiuns is weli-recognized. Mahfoud
WCas. (CCHY p 17,714, 17, 715 (WD, La. 1982), 2ff'd mem,, 729 12 b Cin 1983, 4 00 8.C:
< itzd States, £99 V24 7RL, 7B6-89 (5th Cir 1983); Gurdon v Lastern Alghings, Ing, 391 ¥8upp, 31, 33-
D197y, aft'd, b Cir 19813 {the

on of adequate compensation to the decedent's

v, Fastern Adrfines, Ine,
G, B8 T R 2¢
34 SDONYI975); inre

domicile state has an intetes

tloty

i, 4850 ESups, 124840, 1283 4 B2d 635 ¢

© Chic

Ar §orash [

in the administration of the decedent’s estare and with the prov

surviving relatives.}

ce of unintentional tortious hehavior.

[E 4

premised on the assumpidon that one can logically speak of the deterre

ays on the Conflict of Laws 152-56 (1963}, The majority begins its anabysis with the depeeage fssue and does nor

7 B Curric, Sclected Lss

address this fundamental difference in our snalyses: in the first stage of the analysis, this case presents ne

er a "true” or "false" conilict, bus an

Tuaprovided for” case, 2 distinetion long ago recogaized by our brother Rubin, then oo the district bench, in Louisiana's approach o inzerest

83n 14

' case, but not reaching

analysis. Ardogan .1.a.1976; {cidng Currie's definition of an "unprovided-for

o prosented in st

@
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alse conflict dichotony, at least one state is "inrerested” in applying its Jaws; because such would significantly advanee its polici

8 In the trw

When the application of that interested stare’s law would not hinder the policies of another contact stare, the iw of the interested state should

sers, 216 Sond 4t 312 n. 2 (a false conflice occurs when Mitis found that only stare A has an interest in the application of its law

apply. See e, |

"y {artsibuting this language o Brainerd Currie} (emphasis added).

\

are B has no interest

and e s

ident occurting in Massachnsetes.

Q 1n Lebre for injuries sustained in an automobile

1t was an "unprovided-for” ¢©
¥

assachusctes plaintiff sued her Rhode Island drive
t i

¢, imposed ordinary negligence standards with re
. The Rhude

, because, Rhode 1land, the defendant-driver's

guests--law unfvorable w the defendant--and Massachusets applicd gross negligence standards--law unfavorable w the plaint

wndard of care than that imposed by the states 10 which

Isfand Suprome Court found nothing wrong with hoelding its owa citizens to a gher

o.M 3

they travel, "no matter who may be injured by their misconduct.

applying unfavorable Lowsiana law to
ntiffh

(upplying unfavorable Flor da law to Louisiana pli

{denying benefits of Louisiana law @ tempnrary Louisiana

restdent}

e depecage issue. Let us assume all Uruguayan compensation rules at least "equal” those of

i1 The question, when appended, sheds hight on

Louisiana: would we apply Uruguayan standards of compensation to the relatives of Louvisiana residents kilied in Uraguay, cven if Uruguay, bue

not Louisiana, allows recovery by a nephew or nicce for the death of an aune?

) actions in the United States on behalf of 42 foreign residents who died i the crash.

12 From this accidenc alone, foreign plaindffs £l

13 When the laws in putative conflict are perceived as affording equivalent recoveries, the forum interest in efficiency points to application of

the fumiliar local hawe The values of certainty and predictability, however, point to the application of domiciliary law if the compatison of laws

shows discrepancies.

14 If che suggested choice of the domiciltary stare’s compensation schenie is adopted, it is ultmarely unnecessary to reach the depecage issue in

cas analysis,

such as this. 1 reach it here because it is an integral part of the majority

15 For cxample, Scction 145 of the Restatement provides: The rights and liabilitics of the parties with respeet to an issue in wort are determined

ouship to the occurrence and the parties under the

by the local law of the state which, with respect to that issue, has the most significany re

cage: A Common Phepomenon in

1in Sec. 6. Restatement {Second) Sec. 145 (19697 {emphasis added). See also Reese, De

principles s

Chotce of Law, 73 Colum.d..Rev 38 {1973}

16 Pan Am's eapert in Urugaayan law contended thae Pampin would recover for neither cause of action under Uruguayan law: 4 nephew’s

tecovery for moral (nonpecuniary; damages is without Uruguavan precedent; several Uruguayan dectsions support the proposition that children,

clatives, cannot recover for a decedent’s alleged Tright or puin before death.

On the wrongful death claim, Pampin was awarded 313000 for the foss of his aunt's love and affection. On the survivor's action, the jwry
500,

D00 for preimpact suffering. The panc] remitted the laster to 57

awarded $12,000 for postimpace pain and suffedng and

> wrongful death elaims are cognizable under Uruguayan law, Pan Ami remained subject to defending these

17 The aunt had no ciuldren. If

cousins' claims o a Uruguayan forum. Docs Uruguay have an "interest” in the survival action? You bee your family it does. 1f Uruguay

recognizes this claim, it has an laterest in diswributing the proceeds aceording to its own succession scheme.

specific circumsiance, I guestion the need for depecage when compensation is the only issuc. The majority states that Louisizna
This

14§ Beyund this
=

so, 610 FSanp. 505, 513 (11.D.La. 1983

s of each significant issul in the case, relying on Stivar v

faw Tﬂqllil' 5 4 sep;u'atc interest ﬂﬂﬁ} 4

tion:

ix truc. but the Silver Court's language warrnts fall quot
Thiz sart anaivsis muse be performed separately for evetry sipntficant issuc in the case, for, under interest analysiy, "cascs can be expecred 1o
Y T ¥ P s ¥

atise witl some fi

Gerent stales have the grearest concern in the determination of different ssues.”

squency where di

1976); quoting Reese, Depecage: A Commen Phenomenon in Choice of Law, 73

1d. ae 513 {ciing Ardayne v Iy np 7R, 81 (E.D1a

Cobum. ] Rev, 38, 59 (1973},

On the question of what constituies differont issucs, 1 again part ways with the reasoning inherent in the pancl and majosity opinions. When the

which traply that the place of the wrong has an interest--and compensation issues-—-which imply that

issue

conflicts quustion nv 5 labilin

the domicile state bas an impostant interese--the court's assessment of these mrerests, when they compete, 1s like comparing apples with orangcs.

So long as the end resules are reexamined, depecage can provide a berter accommodarion of a state’s interest by isolating relevant policy

concerns underlying different issues. When the only issues concern damages arising from an wninfentonal tort, and thus the oaly relevant

policies are those underlying a state's compensation scheme, we do not nccessarlly need a seetion-by-section comparisen of the orange,

be split into subissucs for choice of law purposes.

Wrongful dearh claims, in pardcular, presens a gold mine of issucs that can theorcti

¢

persuns who may bting

es, including rpes of compensable losses, £
s 8 v y

ndant, {2) dam

ncluding rufes goverming (1) defenses avatlable to the de

y the beneficiarics who will share in the recovery. The Restatement gencrally coanscls that the baw chosen to govern the right of

the action, and

action for wrongfuf deach, under Sce. 175, should govern these four enwnerated subissues. See Restatement (Second) Sec. 170-180,

hich we did not take this case en banc to resolve. However, inasmuch as

* I agree that the question there considered is one of Loulsiana law

ihe issue Ras nevertheless been addressed, and is presented by this appeal, [ deem it appropriste to indicate my view in respect {0 it

i Tronically, hawever, the doctrine of forem non conveniens docs take the federal courts into an analysis of the "wisdom and propriety” of
exercising jetisdicton. The appiication of forum non conveniens in conjuniction with removal jurisdictnn effectively imposes on the citizens of

the forum state the federal court "wisdom” not to exercise jurisdiction.
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Court has

2 Profes
repaatedly found that it did not nced 1o decide whether stare notions of forum non convenicns w
s of the adminisrration of the Federal courts, not rules of decision,

st Wright in his scparac dJiscussion of foram non convenicns ia 2 different volume, states: "Although the Supreme
cre binding on a foderal court in a diversity

S¢are mat

20

1, it seems quite clear chae they ought not w be and that th
8 at 293-94 (footnorcs omicted); but he there addresses a

pra, Sec.

so the state rules canoot be controlling” 15 Wrighe, Miller & Cooper, su

chesice herween federal and seate rales not the use of a federal rule when a stare has rejected the concepr.

)





